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~ PREFACE 


The Hon’ble Prasanna Coomar Tagore of the celebrated Tagore family 
of Calcutta and a fellow of the Calcutta University had, in the second 
half of the last century created the Tagore Law Professorship which has in 
course of time grown into an institution by itself. With his munificence 
the Calcutta University has been inviting senowned scholars, jurists and 
judges from different States of India and from countries abroad to deliver 
lectures as Tagore Law Professor. These lectures, as the donor wished, have 
enriched our knowledge in different aspects and branches of law and the pre- 
sent generation has thus inherited a rich legal literature to nourish and guide 
them and more particularly the earnest students of law in their journey and 
quest for opening new dimensions to law and the legal literature keeping with 
the rapid changes in society and the intellectual development of the race. 


As the present century opened one of those lecturers Mr. Satya Ranjan 
Das, an erudite scholar and Bar-at-Law of Lincoln’s Inn, London, delivered 
a series of lectures on the Law of Ultra Vires—a subject which has assumed 
great significance and deep importance in the present complex society as 
the century is nearing towards it close. This is more so particularly in 
the context of the political changes, the industrial revolution, the socialistic 
pattern of economic development, the growth of different institutions both 
in the public and private sectors, the various social legislations, the inevitably 
close and not unoften strained relatiemship between the employer and the 
employed, the gradual development of constitutional law of the country, 
working and experimenting with a written constitution guided by a = 
mechanism—executive, legislative and judicial—wholly cast and moulded -a 
in Britain and borrowed from the United Kingdom which enigmatically — 
has an unwritten constitution. _ Whenever aay statutory provision be it 










to the rescue of the victim. The field of this particular branch aw is 
rich and wide. The subject assumes vast importance in any country having — 
a constitution, either written or unwritten, unitary or federal. Even | ; 
Denning, Master of the Rolls, recently voiced the p | Š 
Courts should have the same power as the Supreme C 
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The professor, Mr. Das, very unfortunately died shortly after the 
lectures were delivered and his manuscripts had remained as they were until 
1923 when the present publishers had brought out the lectures in a book 
form for the first time. More than 50 years have passed since then and 
much water has flown’ down the Ganges during this period of a little more 
than half a century. Ih the present edition his original lectures have been 
revised and enlarged keeping pace with the changing laws and movement 
of the society but at the same time I have endeavoured to preserve almost 
everything that was spoken about by Mr. Das in his learned discourses 
in the different lectures—keeping his method, style and language 
undisturbed. They have their importance for research purposes as one 
cannot detach the past from the present and a time has come when 
one should think of the future of our past. The lectures not only 
indicate the evolution of the law on so important a subject but also give a 
perspective of the revolutionary changes that have taken place during 
these years. I was very much inspired in preserving the old lectures not only 
out of my respect to the Tagore professor but also by the fact that the 
authorities of the Victoria Memorial have recently engaged themselves in 
co-operation with the Calcutta High Court in microfilming old records of 
the Mayor's Court, the Supreme Court and the present High Court 
of Calcutta. The Supreme Court records refer to the growth not only of 
Calcutta but also to the socio-cultural relations between India and England 
during the 18th and 19th Centuries. 

These lectures, as revised, will not only help the readers in appreciating 
the nature, growth and the working of the law of ultra vires but also 
in understanding better the Indo-British period of those days and will take 
the readers into the 20th Century and the transition from foreign domination 
to Independent India. The Government of India Act, 1935, the Indepen- 
dence Act, 1947 and the Constitution of India besides the old and the 
new Companies Act, the High Courts, Corporate bodies, Municipalities, 
the Services, Labour Laws and taxation have also been discussed with as 
many decided cases as could be possible within the brief span of these lectures, 
without, at the same time making them cumbrous. 
~. In preparing this edition I was greatly assisted by my son, Mr. Tapas 
Kumar Das, Advocate, High Court, Calcutta and my thanks are due to 
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INTRODUCTION 


The subject on which I am about to address you, is the law as regards 
ultra vires. The doctrine of ultra vires is the same 
in this country as in England. : 

The meaning of the term ultra vires is simply “beyond (their) Powers.” 
In a popular sense these words include all exercise 
of power beyond the competency of the person ex- Pe SS the term 
ercising that power. Strictly speaking it has to be 
differentiated from want of jurisdiction or illegality. We hear, ANE, 
even Judges applying the term to acts done without jurisdiction (a), or to 
acts of illegality (6). I have no doubt that originally these words were used 
to express every exercise of power which was not warranted by the authority 
under which the person was purporting to act. But the phrase ultra vires 
has now acquired a definite legal significance. TO Notthe saie as “want 
understand this, we must first distinguish it from the of Jurisdiction” or — 

A 5 ‘a “Illegality”. 
expressions “want of jurisdiction’ and “illegality. 


Jurisdiction has been defined to be a power conferred-by the State A 
a Magistrate or`Judge to take cognisance.of and =< | 
determine questions according tolaw, and to carry OBADA ee 
his sentence into execution. From jurisdiction in > rig 
general must be distinguished the competency of a tribunal. By that phrase 
is meant the right which a tribunal has to exercise in a particular case the 
jurisdiction which belongs to it. The importance of the distinction arises - 
from the fact that a plea of incompetency can be waived by consent of parties, 
whereas such consent can never confer jurisdiction where none exists (c). - 
From the above definition of the term jurisdiction we see that although 
it is a power conferred by the State, it connotes three yo, it connotes.) 
things :— 


Title. 


' 
_ 


(1) The power to take cognisance of a que on.. ES ; 
(2) The power to determine ` ‘the Sa. at we 
after taking cognisance. © = = hag = 
(3) The power to carry out that i ig 
decision, by executing the decree sige as ae 
(a) See Lal Sieh x. Ghansham Singh, 1. L. R..9 Srey 
(b) See Digest 51, 12 pe. gts 1o 157 Th ; 
(c) law ro denote boih 2 Re” anino + 











In the case of Mohesh Chandra Dass v. Jamiruddin Mollah (d), the High 
Court of Bengal considered the meaning of the word 
“Jurisdiction” with reference to section 578 (now 
section 99) of the Code of Civil Procedure (e). 
Banerjee J. said: “That word (meaning jurisdiction) is used in two different 
senses. It may either mean what is ordinarily understood by the term 
jurisdiction when used with reference to the local jurisdiction of a Court, 
Or its jurisdiction with reference to the subject-matter of a suit, or it may 
mean the legal authority of a Court to do certain things.” 


Defined by the High 
Court of Bengal. 


It is often in the sense of want of “legal authority of a Court to do certain 
Posted” beeveen things,” that the term ultra vires is incorrectly used. 
the terms ultra vires But, we neve: find the phrase “‘want of jurisdiction 
sce a of juris- “used to signify the exercise of a power, say, by a joint 

stock company which they do not possess. In fact, 
the word jurisdiction is limited to the exercise of a power connected with 
litigation, and is exclusively confined to the powers of a Court of Law, be 
it civil, or be it criminal. We can thus draw a broad distinction between 
the terms “without jurisdiction” and ultra vires. All acts beyond the powers 
of a Cotirt of Law, when adjudicating between litigants, are known as acts 
done without jurisdiction. All acts done by persons (f), exercising statutory 
or other powers, beyond the powers possessed by them are known as titra 
vires. The words “‘when adjudicating between litigants’’ are a very necessary 
limitation to the definition of the phrase “without jurisdiction.” Our 
Courts of Law, specially the High Courts, have various powers delegated to 
them by the legislature, besides the power to adjudicate between litigants. 
For instance, under certain legislative enactments, the High Courts are given 
the power to make rules, consistent with such Acts, to carry out certain 
provisions of those Acts. In exercising those powers, the High Courts 
do not act in their judicial capacity, and if they frame a rule which they are 
not empowered to frame, the rule will be one made ultra vires. The phrase 
“without jurisdiction” would be strictly speaking, inapplicable to such a 

case. Thus, where under the powers given by 


In re? ee - [Indian Companies Act, (X of 1866, § 189) (g), the 


. Fa 


“Any creditor, whose debt or claims so allowed does not carry meri 


(d) I. L. R. 28 Cal. 324 (329). Ea 
© “No decree shall be reversed or substantially varied, nor shali aeniei 


the merits of the case or the jurisdiction of the Court. 
¿~ inthis section shall apply to nonjoinder of a necessary par 
‘Person shall include any company or association or body. of individ 
Spe ache or not.” General Clauses Act (X of Sei? set 


y make such rules concerning the mode of pr 
eee eee Court and in the Cow 
y from time to time seem necessary anc 
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High Court of Bombay framed the following rule: — 


Ai 















. remanded, in appeal, on account of any error, defect or irregularity, 
in the decision or in any order passed in the suit, or ote oe 
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be entitled to interest at the rate of six per centum per annum, from the date 
of the order to wind up the company, out of any assets which may remain 
after satisfying the costs of the winding up, the debts and claims established, 
and the interest of such debts or claims as by law carry interest,” it was held 
that under a power to make rules concerning the méde of proceeding in 
winding up, there is no authority given to make a rule which allows interest, 
not otherwise given by law, this being a matter of right, not a mode or pro- 
ceeding (A). The rule was held to be ultra vires of the High Court 
and consequently a nullity. Now, section 189 of the Indian Companies 
Act, (X of 1866), agrees substantially with section 170 of the English Com- 
panies Act, 1862, (25 & 26 Vict., c. 89), and the Judges of the Court 
of Chancery in England, framed an identical rule as regards interest. In 
fact, the Bombay High Court rule was a verbatim reproduction of the 
Chancery rule, with the exception of the rate of interest. The rule of the 
Court of Chancery was held by Lord Westbury in The Hatfield Cask Company 
(i), by Lord Romilly in The Herefordshire Banking Company (j), and by 
Lord Cairns in The East of England Banking Company (k), to be ultra vires 
and as not warranted by the statutes. 


Again, by the Presidency Small Cause Courts Act (XV of 1882), section 
33, the High Courts were given power to declare from time to time by rule 
what shall be deemed to be non-judicial and quasi- 
judicial acts within the meaning of that section. It Seshayya, v. iis 
was also enacted by the same section that “any 
non-Judicial or quasi-judicial Act which the Code of Civil Procesiios $e- 
applied by this Act, requires to bë done by a Judge...... may be 
done by the Registrar of the Small Causes Court......... “. By a rule 
passed by the High Court of Judicature at Madras, the High Court 
declared under this section that “‘granting leave to sue defendants .out 
of the jurisdiction under section 18, clauses (a) and (c) of the Presidency 
Small Cause Courts Act, 1882°° (D, was a non-judical or peg jui dichal 
act within the meaning of section 33 which might be done by 
of the Court of Small Causes, Madras (m). It was ae by Se a 





(h) In re New Fleming Spinning and Weavi comply: Limited, I. eid (3 Bom. 
439 (450). Teme = s R- 3 Bom. 


() - 9 Jur. N. S. 997. 
Gi) L-R. 4 Eq. 250. Se 
(k) L. R. 4 Ch. 14. , reee a 

CD) Section 18, Se (a) and ee iain 


$ ie 


ee nt Anne nme a a ee > th ee 


parca to the exceptions in section 19, the Smali Cause Court shall: have = 


ae a os cause of action has | either Tt ‘ith 
limits of the pi orep the Cause ‘Court an ihe. 
Court has, for reasons to Pez 
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Bench of the Madras High Court, that the declaration and the rule of the 
High Court was ultra vires (n), Collins, C. J., holding that “under section 18 
of the Act it is enacted that the leave of the Court must be given———the 
High Court by the rple has set aside that provision of law and has said that 
the leave of the Registrar is sufficient; it is impossible to say that a Registrar 
is a court for such a purpose as this————the duties and powers of 
a Registrar are striclly defined and limited. It is also impossible 
to say that granting leave to sue a defendant out of the jurisdiction 
under section 18, clauses (a) and (c) was a non-judicial or a quasi-judicial 
act.. Shephard, J., said: “It has to be Seen whether this particular ruleis 
a rule which it was competent to the High Court to pass either under 
the statute (24 & 25 Vict., c. 104,§ 15) or under the Code. The power 
given in the former enactment is ‘to make and issue general rules for regulat- 
ing the practice and proceedings of such Courts’; in the latter enactment ‘to 
make rules consistent with the Code to regulate any matter connected with 
the procedure of the Courts subject to its superintendence.” Now it isa 
recognised principle of law that the rules made in pursuance of a delegated 
authority to that effect must be consistent with the statute under which they 
came to be made. The authority is given to the end that the provisions of 
the statute may be better carried into effect, and not with the view of neutraliz- 
ing or contradicting those provisions. In the present case, there is a distinct 
provision of the Act requiring in certain cases that leave of the Court shall 
be given before the institution of asuit. Under clause (a) of the 18th section 
the leave of the Court for reasons recorded in writing has to be given. The 
effect of the rule is to dispense with the leave of the Court and substitute 
the leave of the Registrar. In my opinion, the rule is manifestly inconsistent 
with the section. It has the effect of neutralizing the section, not of uni 
it into effect.” 


‘Here, the High Court of Madras had every right to declare what were 
n-judicial or quasi-judicial acts. But, in declaring them they went bey- 
ond their powers when they declared an act which the Act itself 
a judicial act to be a non-judicial or quasi-judicial act. Hence the rule oF 
the declaration was ultra vires of the High Court. 
“Illegality,” in the largest sense of the word, no doubt i ell 
is ultra vires. What is beyond the powers of a p 
_ What is illegality. is illegal in the sense that everything is m thet i i 
not warranted by law. But, “illegal” 1 
aoar to An EE meanings have, and very properly 
the strictest application of the word refers 
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The distinction between the two has been very lucidly expressed in the 
judgement of the New York Court in the case Of Distinction between- 
Bissell v. Michigan Southern &c. Railway Com- ultra vires and 

panies (0). “The words ultra vires and illegality yes nn A ate by 
pe arbia totally different and distinct ideas. It is 
true that a contract may have both these defects, but it may also have one 
without the other. For example, a Bank has no authority to engage, and 
usually does not engage, in benevolent enterprises. A subscription made 
by authority of the Board of Directors, and under the corporate seal, for“ 
the building of a Church, or college. or an Alms-house, would be 
clearly ultra vires, but it would not be illegal. If every Corporator should 
expressly assent to such an application of the funds, it would still be ultra 
vires, but no wrong would be committed and no public interest violated. 
So, a manufacturing corporation may purchase ground for a school-house 
or a place of worship for the intellectual, religious and moral improvement 
of its operatives. It may buy tracts and books of instruction for distribution 
among them. Such dealings are outside of the Charter; but, so far from 
being illegal or wrong, they are in themselves benevolent and praiseworthy. 
So, a Church Corporation may deal in exchange. This, although ultra 
vires, is not illegal, because dealing in exchange is, in itself, a lawful ear. 
and there is no State policy in restraint of that business.” 


In Ashbury Railway Carriage &c. Company v. Riche (p) Lord Cairns, 
L. C., draws the same distinction between the words Ead 
“illegality” and ultra vires. He says, “I have used By the House of Lords 
the expressions extra vires and intra vires. I prefer either 
much to one which occasionally has been used in the judgements in- 
present case, and has also been used in other cases, the expression “illegality.” 
In a case such as that which your Lordships have now to deal with, it 
nöt a question whether the contract is malum prohibitum or malum in se, 
or is a contract contrary to public policy, and illegal, in itself. .] 
the contract in iteei.s0 he. perfor, lagels tn cieen nahna i 


is not as to the legality of the contract; the question is as to the competency 

and power of the company to make the contract.” _ engi A aA 
To make this more clear, we will take the instance of acts hara 8 

ported to be done, say, ee ee ee ae ts m 

ane nnee aa Pr, X 
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t: (4) they may be beyond the powers of the company. Of these the fir 
three are illegal, and on that account void: but the last is void, not beca Se Ee 
illegal, but because, there being no power to do the act, the forms gone 
through which purported to perform it were inoperative, and the act, ifdone 
at all, was not done ky the company, but by the person whose hand actually — = 
did it, and Saa ajae neither brings the company under any liabi <e 
gives it any righ 
We thus see that the word illegality in its strictly legal sense is applicable 
only to those acts which are wrongful, without re- 
ference to the absence of legal power of the 
person doing them as distinguished from express 
prohibition. An act may be wrongful by reason of prohibition or it may be 
wrongful by reason of its being opposed to public policy, or because it is — 
tainted with fraud or crime, or because it is vitiated by duress of 
undue influence. These qualities have no reference to the absence of the 
legal power of the doer to do the act. The phrase ultra vires is appliceble 
only to acts done in excess of the legal pewers of 
-o= ena the doer, as distinguished from want of jurisdiction 
x and illegality. This may be called the essence of 
the doctrine of ultra vires. It is action in excess of the powers possessed 
by a person (which includes a body corporate) within the above limitations. 
This presupposes that the powers are in their nature 


Application of the 
word illegality. 


Spee oE ee et limited. What is the nature of that limitation? In 
forbidden is permitted. speaking of an ordinary citizen we do not speak of 
a eg any action being u/tra vires. To an ordinary citizen 
permitted is whatever is not expressly forbidden by the law is 


Permitted by the law. It is only when the law has  ă 
called into existence a person for a particular purpose or has recognised 
its existence—such as the holder of an office, a body corporate , M 
+ -that the power is limited to the authority delegated expressly 
by implication and to the object for which it was created. In the cas 
such a creation the ordinary law applicable to an individual is so 
reversed. Whatever is not permitted, expressly or by implication, te 

constating instrument, is prohibited, not by any express prohibition of the 

See v legislature (q), but by the doctrine of wine ir 
i of the Thus, in the case of Colman v. Eastern Countie. 

pe way Company (r), where Colman on behalf o 
er share-holders of the Eastern Counties Railway Compar yb 
pogsinst the company and the directors, (because psi 7 
the purpose of increasing the traffic, proposed to | 
£ cent. dividend to the shareholders of an intended s 
en sabre act in connection with the pe a 


inet ll such dividend, Panky 
ry V. Great Eastern Ry. Ce Co., L. R.S A ‘App. Casha 
< Z E 
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restraining the company from acting as they proposed to do, said: “I am 
clearly of opinion that the powers which are given by an Act of Parliament, 
like that now in question, extend no further than is expressly stated in the 
Act, or is necessarily and properly required for carrying into effect the under- 
taking and works which the Act has expressly sanctioned. How far 
those powers which are necessarily or properly to be éxercised for the pur- 
poses intended by, the Act, extend, may very often be a subject of 
great difficulty. We cannot always ascertain what they are. Unless the 
acts done can be proved to be in conformity with the powers given by the 
special Acts of Parliament, under which those acts are done, they furnish no 
authority whatsoever.” Again: “Do the powers to construct, maintain, - 
regulate the traffic, and do all that is necessary for the purpose of carrying 
on and working the rail-road, imply that the directors are to be at liberty to 
pledge the funds of the company for a completely different transaction, in 
the hope that it may turn out a profitable one, and by being itself profitable, 
add to the profits of the railway company? Surely there is nothing in the 
powers given by this Act of Parliament which can authorize that. I believe 
they have the power to do all such things as are necessary and proper for 
the purpose of carrying out the intention of the Act of Parliament, and they 
have no power of doing anything beyond it.” 


In the case of Salomons v. Laing (s), where a Railway Company became 
lawfully possessed of shares in another Railway Company and they wanted 
to increase the number of their shares in order to control the working of 
the other Railway Company, it was held by Lord Langdale, M. R., that a 
corporation incorporated by Act of Parliament was bound to apply all the 
monies and property of the Company for the purposes directed and aioe a 
for by the Act, and for no other purpose whatsoever. 


In Bagshaw v. The Eastern Union Railway Company (t), a aag 
Company, having power under several Acts of Parliament to make and 
purchase certain Branch Railways in connection with their main line, were, 
for those purposes respectively, authorized to raise the requisite capital 
by the creation of new stock. They were about to apply the funds so raiséd i 
to the prosecution of works on their main line. Lord Cottenham, L. C:, ; 
held that those who subscribed for the purposes specified by the Acts, had : 


a right to have their monies applied to such purposes exclusively. _ ES S = 


In Munt v. The Shrewsbury and Chester Railway Company G), pe Pen 


the company proposed to employ part of their capital to prepare, pro 
and promote a bill in Parliament, most closely connected with the inte 
of the company, the application of any of their 1 funds for vurposes no 
authorized by their Act of incorporation was held ` to be ultra vires. ore 
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€s) 12 Beav. 339 (352). 
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The Eastern Counties Railway Company (v), and held, “companies possessed 
of funds for objects which are distinctly defined by Act of Parliament, 
cannot be allowed to apply them to any other purpose whatsoever, however 
beneficial or advantageous it may appear either to the company or fo 
individual members of the company.” 

In Beman v. Rufford (w), the directors having entered into a contract, 
the legality of which was doubtful, Lord Cranworth said: “I am clearly of 
opinion, on all the authorities, and all principles, that it is the province of 
this Court to prevent such an illegal contract from being carried into effect, 
because on the principle that has been so often laid down, this Court will 
not tolerate that parties shall lay out one farthing of their funds out of the 
way in which it was provided by the Legislature that they should be applied? 

In Attorney-General v. Great Northern Railway Company (x), 
Kindersley, V. C., restrained the company from dealing in coal, holding 
that though an Act of Parliament constituting a Railway Company may 
contain no prohibition in express terms against the company’s engaging im 
any business, there is in every such Act an implied contract to that effect. 
Even if the gteat body of shareholders agree to carry on a business different 
from that for which the company was constituted, a single shareholder has 
a right to say that it shall not be done. 


The cases we have been discussing up to the present were all brought 
before the Court of Equity. They were all cases which dealt with 
Pali ae h. the misapplication or intended misapplication of 

the corporate funds. But the doctrine has been 
acted on in Courts of Law (as distinguished from Courts of Equity), to the 
extent of holding that a contract even under the seal of a company, cannot 
in general be enforced, if its object is to cause the corporate property to 
be directed to purposes not within the scope of the Act of incorporation. 


o Thus, in the case of The East Anglian Railway Company v. The aoe 
Counties Railway Company (y), where the suit was on a contract under the 
seal « of the defendant railway company to pay the expenses of the plaintif 
company ti to promote certain bills in Parliament, the Chief Justice said: ite ‘ 
statute incorporating the defendants company gives no auth ority, 

the bills in Parliament promoted by the plaintiffs, and wi 
therefore, bound to say that any contract relating to such bills is not justifie 
by the Act of Parliament, is not within the scope of the authority ol 
as a corporation, and is therefore void.” ‘awe 


bcs» case was afterwards recognised and acted on by the excheq 


Chamt Ls . in the case of Macgregor v. The Official a, ae 
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In Eastern Counties Railway Company v. Hawkes (a), the Lord 
Chancellor (Lord Cranworth) after reviewing all the ’ 
cases decided by the Courts of both Equity and Law pymmarized by the 
up to that time (1855) stated: “It must, therefore, be 
now considered as a well-settled doctrine that a company incorporated by 
Act of Parliament for a special purpose, cannot devote any part of its funds 
to objects unauthcrized by the terms of its incorporation however desirable 
such applicaticn may appear to be.” 


Now, if we consider the above cases carefully, we find that the doctrine 
is applied because the Corporaticn or the Company, 
as the case may be, has its legal existence for a parti- 
cular purpose only, and that purpose is a creation 
of the law either expressly or by implication. 


Lord Selborne in Ashbury, &c., Co. v. Riche (b), observed as follows: 
“I say that a statutory corporation created by Act of Parliament for a 
particular purpose, is limited, as to all its powers, PE iag AE iii 
by the purpose of its incorporation as defined in Lord Selborne. 
that Act. The present and all other companies 
incorporated by virtue of the Companies Act, 1862, appear to me to be 
Statutory corporations within this principle.” Again: “I think contracts 
for objects and purposes foreign to, or inconsistent with, the Memorandum 
of Association are u/tra vires of the corporation itself. And it seems to 
me far more accurate to say that the inability of such companies to make 
such contracts rests on an original limitation and circumscription of their 
powers by the law, and for the purposes of their incorporation, that it 
depends upon some express or implied prohibition, making acts unlawful 
which otherwise they would have had a legal capacity to do.” . 

It is principally in connection with corporations and joint-stock dinat 
nies that we find the development of the doctrine of Developmént of the > 
ultra vires. It is advisable therefore to consider at this doctrine. | ib 
stage the origin and growth of these forms of association. — su 


Corporations existed in ancient Rome and were known as Gildoe or Uni- 
versitatis; and a large part of Roman law is concerned History of 2 
with the regulation of trading companies and guilds. corporations. > 


_ By the Roman law a corporation consisted of a number of individt 
united by public authority in such a manner that they and their : successor 
constituted but one person in law, with rights and AGO Se 
liabilities distinct from those of its 


Why the doctrine 
is applied. 









T cH. L. Cases 331. 
©) L.R.7 H. L. 653 (693) 
(c) Digest 1, 8, 6§1. 





individual ois wea pene ee 








' 
10 LAW OF ULTRA VIRES 


of their own affairs, so far as they were not contrary to the law of the 
land or their own special constitution. 


Corporations were Known to the Common Law of England from very 
ancient times. We will discuss the nature and different varieties of corpora- 
“tions later on. The right to create corporations is a part 

of the royal prerogative. The king's consent, either ex- 
pressly or impliedly, is absolutely necessary to the creation of any corpora- 
tion. The king’s implied consent is to be found in corporations which exist 
by force of (1) The Common Law, (2) Prescription, (3) Implication. The 
methods by which the king’s consent is expressly given are either (4) By 
Charter or Letters Patent of the Crown passed under the Great Seal or (5) 
By Act of Parliament. By Act of Parliament, of which the royal assent 
is a necessary ingredient, corporations may undoubtedly be created (d); but 
it is to be observed, that till of late years most of those statutes, which are 
usually cited as having created corporations, do either confirm such as have 
been before created by the king; or, they permit the king to erect a corporation 
in futuro with specified powers. So that the immediate creative act was 
usually performed by the king alone, by virtue of his royal prerogative (e)- 

A corporation always risked forfeiture of its Charter for abuse of its 
franchises. A corporation had a definite object and its capacity was limited; 
and if it presumed to act outside them, it endangered its very existence (f). 
This is but the germ of the doctrine of ultra vires which has been so greatly 
developed by recent decisions. 


From corporation to joint-stock companies of the present time was 
not any easy step. The Common Law only knew of a corporation or 4 
partnership formed for the sake of sharing profits. It did not recognise 
companies which were neither corporations nor partnerships (g). The 
Courts treated as illegal any association for profit which attempted to arro- 
gate to itself the privileges of a corporation (A). Joint-stock companies 
differed from corporations inasmuch as they did not obtain the sanction of 
the sovereign. They were created by the mere act and voluntary association 
of their members. They differed from partnerships inasmuch as the shares 
of a member could be transferred without the consent of the other members. z 
There are other distinctions, but this is the principal difference. “Joint- 
stock companies have fund so extremely large and exercise powers sO extensive — 
and so materially affecting the rights and interests of other persons and thi 
rights which the public or the subjects of Her Majesty have been accustomet 
to enjoy under the protection of the laws established in this kingdom, t 7 
‘to look upon a a Railway Company in the light of a common partne ship, a 
Book Ly p 472, 5th Ed.) ic > 3 
haa corporation ray ove: i ghet eee 
Í Show 274 (80). reels a 
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INTRODUCTION li 
as subject to no greater vigilance than common partnerships are, would, I . 
think, be greatly to mistake the functions which they perform, and the powers 
which they exercise of interference, not only with the public but with the 
private rights of all individua s in this realm” (7). Again, Lord Wensleydale 
in Ernest v. Nicholls (f), said: “Tt is obvious that the law às to ordinary partner- 
ships would be inapplicable to a company consisting of a great number 
of individuals contributing small sums to the common stock. The Legislature 
then devised the plan ofincorporating these companies in a manner unknown 
to the common law, with special powers of management and liabilities.” 
But these companies soon began to force themselves upon the attention of 
the legislature and the judiciary. 

It was only within the last century that joint-stock companies struggled 
into existence, and after much opposition were recognised and count- 
enanced by the legislature. Every obstacle was 
placed in their way, and by the Bubble Act (£) it Came into prominence 
was attempted to put them down as nuisance. But, a E e 
notwithstanding this statute, joint-stock companies Bubble Act. 
increased both in number and importance. The 
Bubble Act was repealed in 1825. By the Act of 1825 (/), the Crown was 
empowered to grant charters of incorporation, and at the same time to declare 
that the persons so incorporated should be personally liable for the debts 
of the body corporate. At common law, the Crown, though it had the 
Power to grant charters of incorporation by Letters Patent under the great 
seal, had no power to declare that the persons incorporated by them shall 
be personally liable like the members of a partnership. By 4 & 5 Will. IV c. 
94 passed in 1834, the Crown was empowered to 
confer on a company, without incorporating it, the The Actora 
privilege of suing and being used in the name of a public officer. In 
1844 (m), a General Act was passed enabling all 
companies (with some exceptions) to obtain from an Ts ieeea Act 
office in London a certificate of incorporation without z a 
applying either for a charter or for an Act of Parliament. But by this 
Act the principle of limited liability in its fullest sense was not recognised. 
All the members of every one of such companies were liable to the last 
farthing for its debts. The lability of members was limited to a cD 
extent only; i.e., creditors could not proceed against 
them personally till they had satisfied the Courts that The principle of timi= 
the company was not in a position to fulfil its soa Eea — 
obligations. It was only in the year 1855 (7), that 


an Act was passed enabling companies registered under the General 


(i) Colman v. Eastern Counties Railways Company, 10 Beav. 1 (13). 

G) 6H. L. Cases 401 (418). fas 
(k) 6. Geo. I., c. 18. a 

@ 6 Geo. IV c. 91. 
Cn) 7 & 8 Vict., c. 110. 
(n) 18 & 19 Vict., c. 133. 
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Act of 1844 (other than Insurance Companies), to obtain a certificate 
of incorporation. Subsequently, in 1856 and 1857 (oe), almost all the 
Previous statutes were repealed, and their most valuable provisions were 
consolidated, and extensive alterations of an entirely new character were 
introduced. The law was again codified in 1862. The doctrine of limited 
liability of persons associated together for the purpose of gain was for the 
first time fully recognised by this act (p), since which year companies have 
been governed by the Acts of Parliament which are now known as the 
Companies Acts, 1862 to 1900. 
The indian Companies Act of 1857 (q), followed the English Acts of 1856 
and 1857 in almost every particular. The English Acts having been repealed 
by the codifying Act of 1862, the Indian legislature 
ite re followed suit by passing the Indian Companies Aet, 
1866 (r). Between 1862 and 1882, several amending 
Acts were passed by the Imperial Legislature; so in 1882 (s) the Act of 1866 
was repealed, and an Act was passed by the Indian Legislature embodying 
all the changes that had taken place in the meantime in the English Acts. 
The Companies (Memorandum of Association} Act was passed in 1895 (t), 
and this Act also resembles the English Act of the same name. 


We have now briefly glanced through the history of corporations and 
joint-stock companies. We will now proceed to consider how the a 
came to be a part of the legal system of England a 
LM A fe Le hence of India. The doctrine is of modern growth: 
The doctrine of u/tra vires first began to take definite 
shape in cases upon acts done by railway and other companies formed under 
special Acts of Parliament. In fact, the decision, which first formulated 
the doctrine, was with reference to the ultra vires acts of a railway company 
Qð. The great railway companies of England were being projected and 
developed about the first quarter of the last century. Almost immediately 
after these railway companies had been started, questions were raised as to 
the exact nature of the powers possessed by or granted to them. The very 
first case, in which the doctrine was prominently brought before the Courts 
and distinctly recognised as a guiding principle in the determination of ques- 


eal Hilde | iui tions relating to the powers possessed by companies, 


‘Court of Equity : was Colman v. Eastern Counties Railway Company ()- 
Colman v. Eastern We have already seen how the case arose (w): 
Counties Railwa 
y Langdale, M. R,, said as follows: “I think it right to 
hopman m es 
(0) 19 & 20 Vict., c. 47; 20 & 21 Vict., c. 14. TS nogasiidg 
), 25 & 26 Vict., c. 89. i si 
Gy’ Act XIX of 1857. dsi 
() Act X; of 1866... a see 
(s) Act VI of 1882. : F 
(rt) Act XII of 1895. 
(u) In 1846. ore 
O) 10Beav.1. act 


(w) Ante. p. 6. 
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observe that companies of this kind possessing most extensive powers have 
sö recently been introduced into this country, that neither the Legislature nor ` 
the Courts of Justice have been yet able to understand all the different lights 
in which their transacticns ought properly to be viewed.“ We must, however, 
adhere to ancient general and settled principles, so far as they can be applied 
to great combinations and companies of this kind.” Again: “We are to 
look upon those powers as given to them in consideration of a benefit which, 
notwithstanding all other sacrifices, it is to be presumed and hoped, on the 
whole. will be obtained by the public: But it being the interest of the public 
to protect the private rights of all individuals, and to defend them from all 
liabilities beyond those necessarily occasioned by the powers given by the 
General Acts, those powers must always be carefully looked into.’ In 
1851. the Court of Common Pleas, following the decisicns of the Courts 
of Equity, held that a railway company incorporated by Act of Parliament, 
cannot, even with the assent of all its shareholders, legally enter into a contract 
involving the application of any portien of its funds to purposes foreign 
to those for which it is incorporated (x). 
From 1846 to 1855, i.e., from the time of the decision of the case of 
Colman v. Eastern Counties Railway Company (y), to that of the case of 
Eastern Counties Railway Company v. Hawkes (z), 
Doctrine first arose most of the cases were connected with railways, and 
in connection with the p z 
railway companies. naturally so. When the doctrine first came into 
prominence the railway companies, were the only 
large bodies of trading companies, having at their command very large capital 
and trying to engage in many speculations not authorized by their constating 
instruments. 
From applying the doctrine to the railway and other companies in- 
corporated by Acts of parliament, to applying it to other joint-stock 
companies incorporated under the Companies Acts, 


te aye Mee was but a step, and the step was soon taken. We 
fe Ry have seen that the Act of Parliament creating a 


company was looked upon as the instrument which 
limited the powers of the company. The Memorandum of Association of a 
company incorporated under the Companies Acts, was, as if were, the charter 
of such a company, and defined the limitation of the powers of a company 
to be established under the Acts (a). Lord Selborne in delivering judgement 
in Ashbury &c. Company v: Riche (b)said: “The Memorandum of Associa tion 
is under that Act (meaning the Companies Act, 1862) their fi undamental, 
and (except in certain specified particulars) their unalterable law; and they 





i. CB. 775: . 
©) 10 Beav. I > 
(z) 5 H. L. Cases 331. > AA OE FE > 
(a) Fan kenit Caki L. C., In Ashbury fc. Company ¥: Rich LR, t, THL. 653 
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are incorporated only for the objects and purposes expressed in that 
Memorandum. The object and policy of those provisions of the statute 
which prescribe the conditions to be expressed in the Memorandum, and 
make those conditions (except in certain points) unalterable, would be liable 
to be defeated in a contract under the common seal, which on the face of it 
transgresses the fundamental law, were not held to be void and ultra vires 
of the company, as well as beyond the powers delegated to its directors or 
administrators. I am unable to see any distinction for this purpose between 
staturory corporations under the Railway Acts, and statutory corporations 
under the Joint-Stock Companies Act of 1862." 


The doctrine was called forth to prevent railway companies from 
acting beyond their powers. It was then by analogy applied to com- 
From Joint-Stock panics incorporated under the Companies Acts. 
Companies to all From this, the next step was to apply the doctrine 
corporations purpese, to all corporations created for a particular purpose 

This was done in the case of Baroness Wenlock v. The 
River Dee Company (c), where the House of Lords held that the law laid 
down. by the Ashbury &c. Company v. Riche (d), applied to all corporations 
created for a particular purpose, and not only to companies created under 
the Companies Act, 1862. 


The doctrine of ultra vires having originated in the best interests of 
trade and commerce, has been applied to all bodies having powers 
delegated to them by law either expressly or by 

recipi nat Neg Brent: implication. It is in this sense that rules framed 
èd to them orcreated by the Court of Chancery or by the High Courts 
A AR anes to have been held to be ultra vires, if they im framing 
Hich..Courts and to such rules have gone beyond their powers (e). 
subordinate legisla- The powers of subordinate legislatures are also 
derived from the instruments creating them. And, 

if in framing any law they should violate any of the powers, so laid down, 
such law will be held ultra vires of the legislature and thus null and võid. 


In each case the powers are limited to the nature of the Act creating them. 
From the history of the rise and progress of the doctrine of ultra vires, 


zo we see that it is another instance of judge-made law, 
weer er that it is purely a creature of judicial decision. The 


degistatare had not a ane for it directly. We have seen that Lord Langdale © 
i Upon in Colman v. The Eastern Counties Railway Company 
er ml ong (ee) based his decision upon grounds of pubiin _ 


and commercial necessity, to meet and provide for 
ene te shales called for the intervention of some strong hand 


ours 


T canno t do better than quote the words of Kindersley, V. C., in At 
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General Great Northern Railway Company (f), as to the reason of the crea- 
tion of the doctrine. “*‘Now, why has the rule been established, that railway 
companies must not carry on any business other than that for which they 
were constituted. It is because these companies being armed with the power 
of raising large sums of money, if they were allowed te apply their funds to 
purposes other than those for which they were constituted, might acquire 
such a preponderating influence and command over some particular branch 
of trade or commerce, as would enable them to drive the ordinary private 
trader out of the field, and create in their own favour a practical monopoly, 
whereby the interests of the public would be most seriously injured.” 
Another object of the creation of the doctrine was 

to protect shareholders by preventing their compa- itar hap oF eieh 
nies from engaging in hazardous enterprises, and i» 
thus dissipating the corporate funds (g). But the pith of the doctrine 
being “lack of power,” even the unanimous consent of all the shareholders 
will not cure the defect. “I must, in the absence of ri 
any legal decision, say, that I consider that the Unanimous consent of 
acquiescence of all the shareholders in such transac- shares, dosnt 
tions, afford no ground whatever for the presumption ext sed 
of their legality” (A). And herein, we may say, that eorporstions: and 
joint-stock companies differ from partnerships. Im a partnership, all the _ 
shareholders may combine together and engage in undertakings which were 
not contemplated by their deed of partnership. They may thus vary 
their constating imstrument. But a joint-stock company except in x 
particulars allowed by the Companies (Memorandum of Associa Act 
cannot do so (i). sor gyi 


The doctrine being once firmiy established, its ‘operations comida 
controlled. Many consequences, undreamt of by the origina 
doctrine, followed in logical sequence. If all contracts made or p »rte 
bor hapa ys. Senin puia ee ee 
that they could repudiate all such contracts. Thus; the v cn 
mazina of. the: Cornmarket ae ap a ane 
abrogated in favour of the doctrine; and though, > = 0° 7) me 
n dd. oea a ae . 
authority in a suit on a contract entered into by him, c geie. = pe wag la : 
a statutory person will always be allowed to take the  Repudiation of + — 
defence that a contract is void because executed = = = 2 2 °° ~*~. 
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16 LAW OF ULTRA VIRES 
except through recognised agents. The directors of a company are 
Oe Etios or the agents through which it acts. But is the 
Waste of agents: company bound by all the acts of the Board of 
Directors? What, if the Board exceeds its powers? 
An act may be extra vires of the directors but intra vires of the company. 
Such acts may be cured by subsequent ratification by the company. Thus, 
in the case of /rvine v. The Union Bank of Australia (k), their Lordships of 
the Privy Council held, that borrowing by the directors of a joint-stock 
company in excess of the authority given by the Articles of Association was 
ultra vires of the directors, but it could be cured by subsequent ratification 
by the company. But, if the directors enter into 
a contract which is ultra vires of the company, the 
Board will not then be recognised as the agents of the company; and the 
maxim, Qui facit per alium facit per se, although the basis of the law 
of principal and agent, will have no application. Corporations can be bound 
either by their own proceedings, or by those of their agents, withm 
certain limits. Their authority is limited and regulated by the deed of settle- 
ment under which the corporation is constituted. Therefore, they cannot 
be bound by the acts of those directors who go beyond the powers of the 
corporation itself. 


It was formerly held that the onus of showing that the governing body 
had authority to enter into the contract was upon the party alleging such 
authority. And the reason for the rule was 
(Gaua of prowog apparently this: In the case of joint-stock companies, 
y: : À 
the legislature has provided that all the world should 
have notice as to who were the persons authorised to bind all the share- 
holders, by requiring the co-partnership deed to be registered, and made 
accessible to all. The stipulations of the deed, which restrict and regulate 
their authority, are obligatory on those who deal with the company, and 
the directors can make no contract so as to bind the whole body of share- 
holders, unless they afe strictly complied with (). The case of The Royal 
British Bank v. Tarquand (m), lays down that everyone dealing with a cor- 
poration must be assumed to have knowledge of a deed of this descriptiom 
The Court of Queen’s Bench distinctly says that parties dealing with the 
directors of these joint-stock companies are bound to read the deed or 
statute limiting the directors’ authority. Parke, B.. in Ridley v- Plymouth & 
Stonehouse Grinding and Baking Co. (n), laying down the same doctrine 
observes: “The 7 & 8 Vict., c. 110,$ 7 (o), provides that there shall be no 
complete registration of such a joint-stock company until a copy of theit 
deed of settlement shall have been delivered to the registrar of joint-stock 


Ratification. 
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companies. It is, therefore, competent to every person dealing with such a ` 
company to ascertain the objects of the company, for the deed must 
specify them, and also who the directors are, and any person may find in 
the deed the duties of the directors and their powers as between them and 
the company. Therefore, every person seeking to bind the company by @ 
contract with the directors, must give some proof of their authority.” 

The Courts of India have simply been following in the footsteps 
of the Courts of England. Though the decisions of the English Courts 
are not binding on our Courts, still they offer a very Courts in India | 
valuable guide, especially with regard to a doctrine follow English 
which may be said to be a special creation of the 
English Courts. Thus we find in The matter of the Indian Companies Act, 
1866, and of the Port Canning Land Investment &c. Company, Ld. (p), Phear, 
J., laying down the law that if the directors of a joint-stock company engage 
in a business in which they cannot engage accord- Inthe matter of the 
ing to the plain meaning of the Memorandum of Indian Companies 
Association, whatever is done by the directors, as epee 
on behalf of the company, must be treated as having been done by 
them without authority, for their power, 2s agents of the company, did not 
extend thus far, and they could not acquire power to bind the company, 
qua company, from any conduct on the part of ‘the shareholders. “An 
incorporated company has power to do everything which is not illegal or 
actually prohibited to it by the terms of its incorporation. This is true as 
regards the means of carrying into effect the purposes for which the 
company is incorporated. The principle does not apply outside that limit. 
The company is prohibited from engaging in undertakings whick; do not 
fall among the objects of its incorporation." ~ ~ 

“The interests of the public on the one hand, and of the sharcho 
on the other, require that the directors shall be réndeted powerless: “ake 
the strength and the means of the company, and to pledge its yond | 
the scope of them.” Pech Dh no cal F43 

In the case of Shamnuggur Jute Factory Co. td. v. Chatter) 
(4). the Court composed of Wilson & Porte: ia j: 
of law applicable to this question are authoritative 
laid down by the House of i in fares 
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trade cannot engage in another. But, on the other hand, this doctrine must 
be reasonably understood and applied. And a company, in carrying on the 
trade for which it is constituted, and in ‘whatever may be fairly regarded as 
incidental to, or consequential upon that trade, is 
free to enter into any transaction not expressly 
prohibited.” In Jehangir R. Modi v- Shamji Ladha 
(t), Sarjent, J., in delivering judgement said: “A long series of decisions of 
the Courts of Law and Equity in England had decided that an incorporated 
joint-stock company can do no aet which is not expressly authorised by the 
Act of Parliament under which.it is incorporated, or the deed of settlement 
of the company. It is, therefore, to the Memorandum and Articles of 
Association that we must turn to determine whether those transactions are 
expressly or impliedly 2uthorised; or as it has been sometimes expressed, 
whether they fall within the scope of the objects for which the company 
was established....... By the objects for which a company is established are of 
course meant the operations to be carried out after the company is formed, 
and cannot refer to acts which precede the formation of the company, 
and which must ex necessitate rei have been performed before the company’ 
can be said to have an object at all, or at least to be capable of realising one.” 
And further on, his Lordship speaks of the Articles of Association as the 
contract of partnership between the shareholders. 
We notice in this case that his Lordship was inclined to place the same 
value on the Articles of Association as on the Memorandum of Association. 
The Articles of Association do not define the objects” 


Jehangir Modi v. 
Shamji Ladha. 


Memorandum of of the company, the Memorandum does. The 
jaan. oF and Memorandum of Association is unchangeble (except 
Association. as to certain particulars), but the Articles of Ass0- 


ciation canbe changed by the shareholders. The 
Memorandum of Association defines the scope, and the Articles of Associa- 
tion the procedure to be followed in carrying out the scope. An act done 
against the objects as laid down by the Memorandum of Association, cannot 
be cured even by the unanimous assent of all the shareholders. But an 
act done i in contravention of the Articles of Association can be cured by the — 
Per Lord Cairns,L.c. ‘tification of the shareholders. ““With regard to the 
in Ashbury etc. Co. v. Articles. of Association, those articles, pley a party 
Riche, subsidiary to. the Memorandum of Association. 
They accept the Memorandum of Association as the charter of incorporation — 
of the Rept and so accepting it, the articles proceed | to define the duties, 
the and the power of the ; governing body as between theese a = 
Bebaiy at large, and the mode and form in which the 
Pate is to be carried n, and the mode and form in which ¢ 
= thè internal regulations of the company may from time to time be made. — 
With mia, PS to the Memorandum of ee! Fr ind any- 
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the question will arise whether that which is so done is ultra vires not only -` 
of the directors of the company, but of the company itself. With regard 
to the Articles of Association, if you find anything which, still keeping within 
the Memorandum of Association, is a violation „of the Articles of 
Association, or in excess of them, the question will arise whether that is 
anything more than an act extra vires the directors, but intra vires the- 
company (u).”” 

Again in the case of Anandji Visram v. The Nariad Spinning and Weaving 
Company, Ld. (v), the Bombay High Court held: “The company is, so to” 
speak, identified by its Memorandum of Association. m 
A person, therefore, who is asked to take shares Anandji Visram N! 
in a projected company of which he is shown the: The Nariad etc. Co., Ld. 
Memorandum of Association, and consents to do so, 
does so upon the full understanding that the document shown him, or a 
true copy of it, will be registered as the Memorandum of Association. The 
company in which he agrees to take shares is the company to be incorporated 
by the registration of that document as its Memorandum of Association 
and no other company” (w). The judgment of the, Court was delivered 
by Sarjent, J., but his Lordship had the advantage of having the case of 
Ashbury &c. Co. v. Riche (x) before him, which was not decided when he 
delivered judgement in Jehangir R. Modi v. Shamji Ladha (p). — 


The doctrine of ultra vires applies to corporations, or, such persons as, 
are clothed with the characteristics of a corporation. Thus the Lord 
Chancellor of England is looked upon as a corpora- 
tion sole, and so is a bishop. In the course of these cane one 
lectures I shall try and confine myself, as far as 
possible, to such corporations or statutory bodies as we come across in India. 
There are many kinds of corporations recogniséd by the law of England 
but which do not exist in India. Thus we have no such corporation as a 
corporation recognised by the Common Law. Nor have we the great reli- 
gious corporations of England, to suppress whose powers and covetousness 
the Statutes of Mortmain had to be passed. We have, no doubt, our 
great religious endowments, but the Statutes of Mortmain were never made 
applicable to them (z). The doctrine of ultra vires’ ‘seatstes of Mortmain 
will not be made applicable as against them. The have no: b 
Mohunts or Mutwalis are simply trustees, and if Idia. ai adie 
they do an act which they are not empowered to dó; ar aaae 

l sir 46 


Iu 





Erts 
«4 





(u) Per Lord Cairns, L. in Ashbury Raibeay Carriage and Tram Co: v- Riche, eee 

ret HL. 633 (668). sib sds 09 PA- 2ed saint i = ss 
©) I. L. R. 1 Bom. 320. | J Sie 
6) See also In re Overend Gurney & Co., L. R., 2. H. L., 325 (3 p oeoa gl 
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of trust. They possess property on trust for the attainment and | A 
inte effect of the purposes for which they were originally created. They 

3 are consequently subject to the ordinary rules with —— 
Ulrra_ Vires and <== 
Bite? of Trust. respect to the enforcement of trusts. The conse! — 

’ quences of ultra vires and breach of ‘trust are 
exactly the same: but we arrive at the same conclusion from diferènt —— 
Processes of reasoning. In the latter case it is a breach of duty whichis 
involved and which invalidates the proceeding. In the former case it is 
lack of power and, whatis more, the Courts refuse to recognize anything like 
a trust relation as between a corporation and its members. iian 


s 


In India we have to déal with the powers possessed by the following’ 
What these lectures bodies: n 
will deal with. (1) The Indian Legislature—it is a statutory bedy 

created by Act of Parliament with certain powers. 

(2) The Provincial Legislatures. ohh 

(3) The Governor-General in Council. The Local 

Mia Government. A 
. (4) The High Courts. 

(5) The Boards of Revenue. 


sd 

[The last two bodies are often given powers to frame rules, &c., consis- 
tent with certain Acts of the Legislature. And, ifin framing such rules 
they act beyond’ their powers, their acts are ultra vires). 


(6) Corporations, which may include ry : 
a es “4 District Boards. ae = nea 
A (b), Municipalities. mete = 
i (7) Joint-stock companies. ete = 
Ti - 
POTES MON: Quasi-corporations. eS it — - 


B A aiin powers Of the above bodies we must consider how -e 
theycameto be created and what powers they possess, expressly or by : 
cation. What are the results of acts for the performance of which 
formalities. which;:have to be: gone through, are not Os 
instance, aaga Government is-givem powers to extend the ans 

an within its government, and Certain things can i 
de is extended: to'thearea. If the Local Governm ntp 
_ -scribes the acts ‘to be done-before or at the time the Aét is e tended 
cies will be the effectof the notification? Thus ane der r made =a 

> Lieutenant-Governor of Bengal under the Bengal | ee rif 
SN ublished in the» Caleutta Gazette on the 28th De >r, 1881, 
sit ‘that Act to the district of Burdwan and “providing th he 
eg ri effect in that district on the Ist January, 188: 
ia! Purporting to be eee = 
oie apogee Separe Pepe 
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It was held that the notification purporting to be made under section 6 of 
the Act was ultra vires and of no legal effect, having been published before 
the Act was extended to the district of Burdwan and that the acts of the 
cers of Government under that notification with regard to the river Banka 
without legal authority (a). Here the Local Government had power to 
extend the Act and had power also to declare that the water of the river 
Banka would be applied for the purposes of e Ed edt tes bebe 
because it did not observe the formalities 1 Teq réd, the 


i 


to be null and void. : : 


uioal towbar tue mi 
wy utie Po ro? ad? W wy na 
toutw 18 at dee 
5 r gop ainar an 
POUR 
o irera 2 G3 norig tino m 
Ierd G soper booi o nee aon 
ZST if Ot vato eti toe tAtoY3 
sth iosiw 16 dting: 
PE f bsic ole owed ovid aided Teese ~ > 
l b 2): MES | 24! sot sv Aai is Fo PAARA 
i iD ee wre rim t0 awa = 
$ rl y $Psrnnibs.e 3 rat TROT 
izi ; aac maute of wo eden sedis Aira he yadi 2s 4ni E 
l WA “Bi “odhsq Jr zes t stadineqvesnt pot ei 
| mioto udsenats LE as mi Saute 70 ewer “Sects Diss = 
ee s» .goitoxenet) bes age Vall coitrttithetal tei te 3 
roe >s2nn « Mor vise st sede beim At setod 30 dioodide W a ae 
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THE GENERAL NATURE, IMPORT AND PRINCIPLES 
OF THE DOCTRINE 


In our introductory lecture, we discussed briefly the origin, import 
and scope of the law of ultra vires. The term was defined to mean any 


Ultra Vires: act which is in excess of the powers of the person 
Its various doing it (a). Stricto sensu, the term is applicable 
significations. 


only to such acts of a corporate body as go beyond 
the powers given to it, expressly or by implication, by its constating instru- 
ments. But in actual practice this significance of the term is not adhered 
Proper and improper to. At present, it is used in various senses, only two 
meanings. of which are proper and the rest improper. 

Several decisions have been already quoted to illustrate the primary 
meaning of ultra vires. We have seen that the sovereign can create, directly 
pica maiig. or indirectly, corporate bodies and give them definite 

powers for the attainment of definite objects. Se 
long as they act within those powers for the attainment of objects for which 
they were incorporated, their acts are perfectly valid. When however they 
transcend those powers or engage in acts and transactions foreign to the 
object of their incorporation, their acts and transactions are said to be ultra 
vires. It should be borne in mind that the said acts and transactions af 
not, strictly speaking, illegal (though as a matter of fact the epithet illegal 
is sometimes applied to them); they are ultra vires i.e., beyond authority. 

This is the primary meaning of the term. There is another meaning 
called secondary. Vice Chancellor Kindersley in Earl of Shrewsbury v. North 
Staffordshire Railway Co. (b), recognised the te 
senses when he says, “When you speak of ultra vires 
of the company, you mean one or other of two things, either that you ca 
not bind all the shareholders to submit to it or that it is ultra vires im this 
respect that the legislature, for instance, having authorized you to make4 
railway, you cannot go and make a harbour.” 


Blackburn J., in Taylor v. Chichester & Midhurst Ry. Co. (c) afte 
_ quoting this passage, develops the distinction indicated therein and 
out the legal effects of the same. His view seems to be that the 
confers on its members certain rights and that it acts ultra vires when it 


Pee OSL ay 166 a73. rre re 


A L R 2 Ex. p. 356 (358). 


Secondary meaning. 
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rides the same, even when it acts within its powers or has the consent of the 
majority of the shareholders to its acts. Thus he says: “The ‘rights thus 
conferred on the shareholders as between them and the corporation are very 
analogous to those between partners infer Se and 
The distinction depend upon the nature of the terms on which the part- 
explained. 
ners entered on the joint speculation. Any shareholder 
has a right to object to any act being done which is in contravention of the 
rights thus given him. Though the majority of the shareholders, or even all 
but himself approve. yet he has a right to object to the making or enforcing 
of any contract to do any unauthorized act which would affect his interests.” 
From this it will appear that whereas ultra vires in the primary sense 
has regard to the rights or powers of the corporation, what is ultra vires.in 
the secondaty sense has regard to the rights or powers of the individual 
persons who happen to be its members for the time being. The corporation 
is, in the cye of law, an entity’ quite distinct from the corporators. The 
rights and interests of the corporation are nof identical with the rights and 
interests of the coporators. Now it may happen that an act which is within 
the potential powers of a corporation is not within its actual’ powers: and 
that it can exercise its potential powers in no other way than by overriding 
the right of one or more of the corporators. Such an act is not absolutely 
ultra vires the corporation, for it has the potential power to do it; yet it is 
ultra vires inasmuch as it ought not to so exercise its powers as to prejudice 
the rights of any of its individual members without the consent of the latter. 
We come fo this then, that in the case of an act which is ultra vires in 
the secondary sense, the corporation can do it with the consent ‘of certain 
Partics, bot net in the absence of such consent: but that in the case of an act 
which is uira vires in the primary sense, it can never do it... From this it 
would follow “that a shareholder may waive any right which is given to him 
for his own Protection only, and if he has either expressly or tacitly done so, 
he can no longer object, and neither a stranger nor the body corporate itself 
can raise such an objection to a contract made by the corporation.” (d): +o 
Herein lies the importance of the distinction between what is ultra vires 
in the primary sense and what is ultra vires in the secondary sense. In the 
former case. generally speaking, the defence of u/tra vires cam berset up by 
all parties under all eg a jushalasendtens only be set up by certain 
> rights are aa 
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it may be asked whether the recognition of ultra vires in this sense is amything 
more than the fact that the court would, under certain circumstances, prevent 
the majority of corporators from coercing the minority. Now, though in 
fact, quite a number of cases of ultra vires in the secondary sense are also 
cases of coercion of the minority by the majority, yet, strictly speaking, 
the two are quite distinct. There may be cases where there is no harsh or 
unfair treatment of the minority by the majority; and yet the court would 
interfere on the ground that the act or transaction in question is ultra vires 
in the sense that the corporation ought not to undertake it, there being op 
position from one or more of its members. It seems, therefore, reasonable 
to recognise the secondary meaning of ultra vires as a distinct legal fact—— 
distinct from cases of coercion of the minority by the majority, as also from 
other kinds of transactions which the court will not enforce on account of 
some informality attaching to them. 


We shall now consider briefly the improper meanings of ultra vires. 
The term, as has been already stated, has come to be 
used somewhat indiscriminately. In fact there has 
been a tendency lately to describe any act which goes beyond authority as 
ultra vires. 


Improper meanings. 


lL. As we shall presently sce, the powers of those who act on behalf 
of corporations are defined and limited by the constating instruments. Acts 
which are in excess of powers so given to them are called ultra vires. 

2. There aré certain acts or transactions which no corporation can do 


or undertake. These are sometimes called ultra vires. For example, the 


issue of shares transferable by delivery before the English Companies’ Act 
of 1867 was not permitted. Such issue of shares by directors of companies 
is called ultra vires (e). Similarly, paypomr of dividend out of capital is 


ultra vires (f). 


3. The majority of corporators have, as a rule, the power to bind the 


“minority. The courts however will restrain them if their conduct, on account 


of fraud or harshness or unfair treatment, is considered to be an abuse of 
power. Such abuse of power by the majority has been called ultra vires. 

4. The powers of subordinate legislatures are defined and limited by 
their constitution. Any enactment in excess of their powers is ultra vires 


in the sense of being unconstitutional (g). 


5. Where the executive authority of a State acts in excess of powers 


given to it by the legislature, directly or a oe it is said to act ultra 


vires (h). 


= 


ni Ba oit see naf trade unions in excess of their powers have — Eg 


© In Re General Company for Premotion of Land Credit L. R. 5 Ch. p: 363. 
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v. African Tug Company (1904) 1 Ch. p. 558. See also (1908) 20% 


= é P. 234; (1906) 2 Ch. p. 378 
WA Cf. Dicey, “The Law of t , Constitution” 7th Edition p. 97 vide supra. 
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been in a recent case described as ultra vires: for example, payments out of 
union funds for purposes not authorised have been restrained as being ultra 
vires (i). 

The next question that arises in connection with corporate acts ccd 
transactions is: How does a corporation act or transact ‘its business? Obvi- 
ously it cannot act by itself > it can only act through 
and by means of certain real persons duly authorised Cororatign and its 
to act on its behalf. Here two topics present them- 
selves for discussion. One of them relates to the exact nature of the relation- 
ship that subsists between the corporation and its officiais: the other to the 
requisites and provisions which should accompany the acts and transactions 
of a corporation and which assure the werld that they are its genuine, acts 
and transactions. Under the first head, we shall have to treat of the law 
of agency as modified in its application to corporate bodies, and under the 
second, of formalities. 

The officials of a corporation are generally described as its agents, but 
they are not agents in the same sense as the members of a partnership concern 
are agents of each other, In the latter, a partner has Tn powers. 

a general authority to bind his co-partners in respect 

of all acts and transactions coming within the. scope of the ianiai n 
business. The officials of a corporation, on the other hand, have their 
authority limited by the instruments which authorise them to act on behalf 
of the corporation. Hence it follows that they cannot bind the company 
in respect of acts and transactions which go beyond their powers or which 
are not incident to the legitimate exercise of the same. They may make 
themselves liable, but not the corporation: and those who deal with them 
should look to them, but not to the corporation. The latter e bound to 
consult the instruments which authorise the officials. If they not, it is 
their own fault. 

_ These points were settled by Lord Wensleydale in the cand of ED s v. 
Nicholls (j). After pointing out. that the ae as to cs aan a 
ships would be inapplicable to a com 
individuals, his lordship goes on to ob 
the plan of incorporating these 
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the directors it is their own fault, and if they give credit to any unauthorised 
persons they must be contented to look to them only and not to the company 
at large.” 


Two points are made clear in this judgment. (1) A joint-stock company 
resembles a partnership in certain respects, but the members of the former 
cannot bind each other or the company, as those of a partnership. Only 
those who have authority to do socan. (2) This authority is not a general 
authority as of a partner in a partnership, but is limited, and those who deal 
with the company are bound to take notice of the limitations. Mutatis 
mutandis, these remarks would apply to corporations in general. 

Formalities are requisites or provisions which accompany the acts and 
transactions of corporations. They are meant to serve two purposes: 
(1) they protect the interests of the corporation and 
its Members against the negligence and misdeeds of 
its agents or officials: (2) their presence indicates to the outside world that 
the acts and transactions purporting to have been entered into on behalf of 
the corporation by persons claiming to represent it are the acts and transac- 
tions of the corporation itself and not of the said persons in their individual 
capacity. They are generally classed under three heads: (1) discretionary, 
(2) directory and (3) imperative. 

Discretionary formalities are those which the officials of the corporation 
may comply with at their own discretion, but for the 
omission of which they are not held responsible. 

Those are directory which the corporation can compel its officials to 
Drectory, employ or comply with, but as they do not form an 

essential part of any transaction, their omission 
does not, by itself, invalidate the transaction. 

As distinguished from the first two are the imperative formalities whieh 
form an essential part of the transaction and the absence of which, generally 

s speaking, renders the transaction void and in- 
Ta operative. This important distinction between im- 
perative and directory formalities is very well brought out in Norwich 
; Yarn Co. Limited—Ex parte Bignold (k). 


oie ot examining the deed for this purpose, it is important to bear in mind 
> en ts Mani distinction pointed out by Sir James Wigram in Foss v. Harbottle 
(2 Hare 461) and followed in subsequent cases that the forms prescribed by 
a deed of incorporation for the government of a company are of two sorts, 
‘some are imperative, but others are only directory; some in fact are of the 
_ essence of the contract and eyerything done in violation of it is void, ore 
“are merely directory and point out the modes by which the objects of 
undertaking are to be accomplished.” ~ 
ia i aaran an ia i between the tiling ictal of formalities ~~ 
. a aL Pi 


Formalities. 


Discretionary. 
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As regards those formalities which are clearly directory, the principle 
of law is that their omission in a transaction does not invalidate the 
same and cannot be successfully set up as a s 

À z à £ How far directory 
defence in an action brought against the corporation _ formalities affect 
to enforce claims arising out of the transaction, pro- corporate acts and 
z è > . transactions. 
vided that the person dealing with the corporation 
has no notice (actual or constructive) of the informality in question. This 
was decided in Royal British Bank v. Turquand (i). 


In this case, the plaintiff brought an action to enforce the payment of 
£1000/- borrowed by the directors of a company on a bond in the name and 
under the common seal of the company. The directors were authorised 
by the deed of settlement to borrow on behalf of the company “such sum or 
sums of moncy, as shall, from time to time, by a resolution passed at a general 
meeting of the company, be authorised to be borrowed.” The company 
resisted payment on the ground that no resolution of any general meeting of 
the company was at any time passed authorising the making of the bond. 
It was held by Lord Campbell “that the bond cannot be rendered illegal and 
void from any irregularity in the proceedings of the company, nor even by 
an excess of authority, the plaintiff having acted with good faith and the 
shareholders not being prejudiced.” The case was referred to the 
Exchequer Chamber. Jervis C. J. in affirming Lord Campbell's judgment 
Said that the directors having an authority under the deed of settlement to 
borrow in the name, and under the common seal of the company, the plain- 
tiffs, the creditors, had a right to infer that the former had done all 
such acts (viz, resolutions and so forth) as were necessary for making that 
authority complete for the legitimate exercise of the same. 

Here the passing of a resolution by the company prior to the directors’ 
exercise of their power to borrow is a directory formality. The court held 
accordingly that its omission did not render the borrowing transaction invalid 
as against creditors who had acted in good faith. 

It would be instructive to compare this case with Irvine v. The Union 
Bank of Australia (m), the facts of which are as follows:—By the deed of 
settlement of a company it was provided that the directors’ power to borrow 
should not exceed a certain amount, though the power could be l 
by the vote of one half of all the sharcholders at a general meeting. The 


D Royal British Bank v. Turquand 5 E. & B. p- 259: 6 E. & B. pp. 31-2 ° 
also County of Gloucester Bank v. Muy DGerehye Shak ie a 

Colliery Co (1893) 1 Chs 629: In Re Hampshire Land Co. (1896) 2. 
Re Land Credit Company of Ireland, exparte Overend, Gurney and Co. 
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directors borrowed from, time to. time sums which exeeeded the amount fixed 
by the deed of settlement.. The court on being satisfied that no resolution 
had been passed prior to the borrowing transactions extending the directors’ 
power to borrow) nor there being amy subsequent ratification of the same, 
held that the plaintiffs were not entitled to recover. Sir Barnes Peacock in 
giving the judgément of the, court said: ‘“‘This case should be distinguished 
from Royal British Bank v. Turquand. In that case Chief Justice Jervis 
remarked that the lender finding that the authority might have been made 
complete by a resolution had a right to infer the fact of a resolution. 

In the present case however the Bank would have found that by the 

Articles of Association the directors were expressly restricted from borrowing 
beyond a certain amount, and they must have known that if the general 
powers vested in the directors had been enlarged by a resolution, a copy of 
that resolution ought in regular course to have been forwarded to the 
Registrar of Joint Stock Companies in pursuance of sec. 153 of the 
Companies’ Act and would have been found among the records.” 
l The ratio decidendi in Irvine v. The Union Bank of Australia seems to 
be that as the directors were expressly forbidden to borrow beyond a certain 
amount, unless their power had been previously enlarged by a resolution 
of the shareholders which would in due course find its way into the records 
of the Registrar’s office, the plaintiffs were under an obligation to enquife 
whether in fact any such resolution as aforesaid had been passed and that 
having failed to do so, they had been affected with constructive notice of the 
informality, even though they had no actual notice of the same. 

The two,cases cited above have made the law as regards the liability 
of corporations in respect of transactions which are informal owing to, the 
omission of a directory formality fairly clear. The courts will not allow 
a corporation to go scot free Merely because some provision or other relating 
_to_ its internal management or concern had been omitted. On the other 
hand, they would hesitate to give relief to a person dealing with the corpora- 
„tion, who had knowledge of the informality and whose duty it was, therefore, 
“to get the same rectified by bringing it to the notice of the members of the 
corporation. The courts have a duty towards the public as well as towards 

e members of the corporation, and the whole law on the subject of forma- 
‘lities, as we shall see, is based on a recognition of this double duty: “oe 

~ | The omission of a directory formality, we have seen, does not affect 
the rights of third parties dealing with the corporation in good faith. But 


they iot Bowes “othe | law on this point goes further. Where the 
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fraud upon the corporation) serves aS a waiver” of | the informality. 
The leading case on this point is Barvare v. ‘Shortridge ery u 


By the deed of settlement the shareholders of a banking company “were 
not allowed to transfer their shares except. upon, notice to the directors and 
on the consent thereto of a Board of Directors... “Such consent had to be, 
signified in writing signed by three directors ¿ at “the east. Shortridge, one 
of the shareholders, transferred at different times, his shares to different 
persons. He sent proper notice to the directors and. received back consent 
signed by the directors on which he made the tra nsfers. Afterwards the 
bank got into difficultics and the directors as well as the creditors sought to, 
impeach the validity of the transfers on the ground that the certificates 
of consent were not in fact signed by a Board of Directors as required by the x 
decd of settlement. The decision of the House of Lords was that the transfers: 
were valid. “The question is”, said Lord St. Leonards, “whether or no a 
long course of dealing by a corporation, contrary not ‘to the real interests 
of the company or the bona fides of the transaction, but contrary | to some o 
the terms of the deed under which the. company was formed, shall or shali 
not be held to disentitle such company to object to the particular rights, 
acquired by that course of dealing, as acquired in distégard of the deéd of 
settlement’’. The deed required that consent should be given in a parti= 
cular form. But the directors having disregarded it not only in their 
dealings with Shortridge but also from the very foundations of the 
could not impeach the validity of the transactions they had entered into. 


There remains one more question tö deal with viz:—What are directory” 
formalities? From what has beer atrëaay © ‘Stated it’ will’ appear that 
formalities dealing with the intermal arrangemicfits ° = T ©") vaici 
and proceedings of a corporation are, generally speak- “What are iaag mee 
ing, construed as directory. Such formalities relate t SEPP cr i aaa 
the calling of mectings of corpétations; serving ina Of'such meetings: 
passing of resolutions by them: mode of | Officials? signing 
of documents by them; getting the con%ent ‘of 
to the affixing of the common séal’and wate 
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the company tried to set aside a purchase on the ground that the resolution 
of the directors which authorized the completion of the purchase had been 
passed by an insufficient quorum. It was held that the purchase, being 
ultra vires, after the lapse of a specified time, became absolute. Lord 
Macnaughten in delivering the judgment of the court said: “‘It is quite true 
that the bye-laws require the presence of three directors to make a quorum > 
and only two attended on the 17th. But after all the bye-laws of a company 
are not public property. They concern matters of internal management. 
Those who deal with them have no means of access to them. There was 
nothing to put Robert on inquiry. The officials of the company furnished 
him with a copy of a resolution which purported to be a resolution of the 
directors duly and regularly passed. On the faith of that representation 
Robert altered his position and parted with his property. The company 
cannot now be heard to say to the vendor. “‘you should not have given credit 
to what our people told you.” If such a plea were listened to, no one would 
be safe in dealing with a company having private regulations of its own, 
inaccessible to the outside world, to which appeal could be made in case of 
need, to relieve it from solemn obligations or save it from a bad bargain.” 


We now come to the subject of imperative formalities. Formalities 
are means devised by the legislature or by the corporation itself for the pur- 
pose of protecting its interests. They are of the 
rca eno nature of restrictions imposed upon its officials to 
prevent them from rushing into hasty and unfortunate 
transactions. Who is to suffer if the officials do not take care to observe 
them? Several decisions have been quoted to show that in the case of direc- 
tory formalities third parties with no knowledge of the informality 
can enforce informal acts and transactions in their favour. But this they 
cannot do if the formality is construed by the court to be an imperative one. 
The question, then what is an imperative formality is a very important one. 
The courts in deciding it have had to keep the balance even between two 
complicating acts or interests: (1) those of the corporation, and (2) those of 
the public at large: and it is not easy to say how far it has been successful in 
its attempt. A careful perusal of the numerous decisions which have turned 
on this point would lead one to conclude that no general proposition can be 
laid down which would unmistakeably guide us in every case in distinguishing _Ț 
between an imperative formality and a directory one. The courts have 
taken the facts of each case into consideration and have tried to give 
a decision consonent with the principles of law and equity. Still the folop 
ing propositions may be tentatively enunciated. 


First, it may be laid down that if the constating instrument- w a 
corporation, whether a deed of settlement or a legal enactment, special or 
Express general, states definitely that certain formalities must 
formalities. be observed in connection with transactions sfa 
certain class, courts will construe the same as iB - A series of deci- 
-sions illustrate this proposition. i eg 
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In Homersham v. Wolverhampton W works (p), the company was 
exempted from making payment in respect of work done in excess of and 
outside the contract which was under seal, on the ground that there had been 
no contract in respect of such extra work in terms contempleted by the general 
and special acts which governed the company. 3 

In Leominster Canal Co. v. Shrewsbury etc. Railway Co. (q), an agree- 
ment on the part of the defendant company to purchase the canal 
of the plzintiff company was not enforced on the ground that the agreement 
wes not under seal or signed by two directors of the railway company as 
required by the 97th. section of the Companies’ Consolidation Act (8 & 9 
Vic. c. 16). This was exceptionally hard on the plaintiff company, as on 
the faith of the 2greement they had withheld their bonafide opposition to an 
Act of Parliament in favour of the defendant company and had themselves 
obtained an Act authorising the sale and purchase of the canal and had 
made certain payments by way of part-performance. 

So in Kirk v. Bell (r), the deed of a joint stock company réquired that 
the directors should not be more than seven or less than five, and that three 
or more should constitute a Board and be competent to transact ail ordinary 
business. In course of time, the nember of directors was reduced to five. 
Four of them executed a deed compromising 2 large debt due to the company 
in lieu of a certain mining concern and convenanted with the debtor to 
indemnify him against certain Bills of Exchange. The debtor brought an 
action against the company for not indemnifying him. It was held that the 
covenant was not binding on the company, for the transaction in question 
was not ordinary business and no smaller number than five was competent 
to put it through. . 


The doctrine of imperative formalities assumes special importance 
in the case of formalities imposed by the legislature in mandatory language. 
If the legislature declares that some business or 
transaction should be done in a particular manner Mg vist imposed - 

z y legislature. 

and lays down the various steps of procedure, the 

courts require strict adherence thereto. In the absence of such adherence, 
the transaction is void and the corporation, however just may be the demands 
against it, may be exempted from satisfying them. Thus in Hanson and 
another v. Corporation of the Village of Grand Mere (s), where the respondent 
corporation had guaranteed debentures to a certain amount to be issued by 
a company by a bye-law framed under the Towns Corporation Act, (C. I. 
tit. IL Revised statutes of Quebec, 1888) it was held that the bye-law 
was ultra vires, inasmuch as it had not been submitted to the municipal 
electors for their sanction nor to the Lieutenant-Governor, 2s it should have 


been under the provisions of the Act. The legislature oud that Ahi 
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bye-law in question should have been approved by the majority of the whole 
body of ratepayers and sanctioned by the Lieutenant-Governor. As it 
was admitted that the bye-law wes not even submitted to the electors for 
their approval or to Licutenant-Governor, the Judicial Committee of the 
Privy Council decided that the bye-law was uitra vires and the guarantee 
in Operative. 

Suppose, however, that, in fact, the byc-law was submitted to the 
electors, but thet the authorities did not observe all the formalities which 
the legislature had laid down in relation to such svbmission, would the in- 
formality render the bye-law void? Brice on the strength of decisions of 
the United States courts is inclined to think thet the latter formalities are 
merely directory and that their non-observance would not render the whole 
transaction void. “Thus if the legislature provides, in addition to obtaining 
2 vote, holding meetings etc., cert2zim formalities as to time, place, or manner 
of obtaining such vote, &c. these 2dditional requisites will—at least as 
regards innocent parties—be deemed discretionary, provided the vote has 
been defecto taken, the meeting held, &c.”’ (z). 

Municipalities and similar public bodies are charged to enter into certain 
classes of contract under certain formalities. These formalities are generally 
construed as imperative and their absence renders the contract void. The 
courts have gone so far as to hold that in a contract where there has been 
omission of an imperative formality, the Municipality can be charged with 
no liability whatsoever, even in respect of work done by the other party in 
pursuance of the contract. 

Section 174 of the Public Health Act of 1875 requires that every contract 
made by an urban authority, whereof the value or amount, exceeds £50 
must be in writing and sealed with the common seal of such authority. In 
the case of Young & Co. v. The Mayor etc. of Royal Limington Spa (u), an 
engineer had done certain works for the corporation, but there was no con- 
tract according to the provisions of the section. It was contended on 
behalf of the plaintiff that 2s the contract had been performed by the plaintiff 
and the defendants had the benefit of plaintiffs work, labour and materials, 
the defendants at all event were liable to pay a fair price. Lindley L. J. in 
overruling the contention observed as follows: “In support of this contention 
cases were cited to show that corporations are liable at Common Law quasi 
ex contractu to pay for work ordered by agents and done under their authority 
_.....We have here to construe an Act of Parliament...... But contracts 
more than £50 are positively required to be under szal, and inac 
that before us, if we were to hold the defendant liable to pay, for \ hat | 
been done under the contract, we would in effect be repealing the Act í t 

and depriving the ratepayers of that protection which Parliamen 
‘to sécure for them” ©) In India Municipalities, District E 
~ @) Ultra Vires pp. 610-1. EAE E 9 oS 
6 Pes B.D. p. 579 at p. 585. See also British Insulated Wire Company Lid: y 
Site i T eaa L. R. (1895) 2 Q. B. p. 463. 
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etc. are allowed by statute to enter into certain kinds of contracts under 
certain formalities. Our courts, following the decisions of English judges, 
have construed them as imperative and held their absence to vitiate the con- 
tract ah initio (w). 5: 

We have said that the terms imposed by legislation in mandatory 
language are construed as imperative, We may go further and say that the 
terms or provisions imposed by the constating instruments of a corporation, 
though not contained in any legislative enactment, would be held by the courts 
to be imperative, provided the language is mandatory. Herben v. Phillips (x) 
is a case in point. There by the Articles of Association of a company it was 
provided that a share holder could vote by proxy. But there was a provision. 
which required that the instrument appointing the proxy should be attested. 
Chitty J. held that this provision was not merely directory, but that attesta- 
tion goes to the validity of a proxy, and that proxies who are not 
attested were invalid. (y) | rh. R 


The corporation has got the right under certain conditions to deprive 
its members of their rights, interests and franchises in the corporation. 
exercising such a right; it is absolutely incumbent on Forfeiture of 
the corporation to comply with all requisites and pro- rights. ir 
visions laid down either by the legislature or by its own constating instru- 
ments or by any rules of procedure whch it has framed for its own guidance 
and for that of its members. The courts construe formalities for the purpose 
of effecting a forfeiture as strictly imperative: As James, L. J. p says: “It 
was the established case of the Court of Chancery that no forfeiture of pro“ 
perty could be made unless every condition precedent had been strictly and 
literally complied with. A very little inaccuracy is as fatal‘as the greatest. 
Here the notice is inaccurate. It is therefore bad, and the forfeiture invalids” 

The principle stated above has been followed in a large number of Gases. 
In many of them a very slight inaccuracy or omission has Been considéred 
fatal. Thus in Watson v. Eales (z), a forfeiture of, shares.was set ee 
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the ground that a notice to forfeit “on Monday the 7th” was insufficient, 
as the 7th was a Friday. In Cockerell v. Van Diemen’s Land Co. (a), a for- 
feiture was declared bad in as much as no notice of forfeiture was left for the 
shareholder at his usual or last place of abode within the meaning of the 
Act which governed the company. In Johnson v. Lyttle’s Iron Agency (b), 
a forfeiture was held invalid, on the ground that the notice of forfeiture 
claimed interest from the date of the call, instead of from the date fixed for 
payment. 

In Bottomley`s Case (c), where the articles provided that the business of 
the company should be conducted by not less than a specified number of 
directors. it was held that a forfeiture made on non-payment of a call, by 
less than the specified number was invalid. 

_. Sein New Chile Gold Mining Co. (d), a former shareholder whose shares 
had been forfeited for non-payment of calls was allowed to prove for damages 
in the subsequent liquidation of the company in as much as the directors 
had not given him any notice that if he failed to pay on or before the day 
appointed for payment, they might forfeit his share. 

Effect of neglecting The effect of the omission of imperative 
imperative forma- formalities is much the same as that of ulfra vires 
lities. transactions. 


» First. no suit will lie on the transaction itself as it is void ab initio. But 
Salen of the parties has received any benefit under it, he might be made liable 
to account for it, or if third parties have acquired rights under it, they might 
be entitled to relief on equitable principles (e). Again, the absence of a 
formality in a transaction will render it void, but only to the extent of the 
formality in question. Thus an instrument executed by the corporation 
may be void as a mortgage or a charge owing to the omission of a formality. 
Yet it may be binding as a bond (f). And similarly a bond may be void 

through some informality, but an action will lie on the debt (g). 


a eS 6 a ON, S) 7 oe. 
(6) 5 Ch. D. 687. 
(ec) Ch. D. 681. 
zE 45 Ch. D. 598. 
P i Re Romford Canal Co., 52 L. J. (Ch.) 729. 
A But see Young & Co. v. The Mayor of Royal Leamington (1883) L. R. 8 
App. Cas., 517. 
British Insulated Wire Company, Ltd. x. The Prescot Urban Council (1895) 
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Secondly, though it has been assertedthat mere lapse of time does not 
disentitle the suffering party to an equitable relief, yet there! may’ be sucha 
delay followed by such a change of circumstances that it would be inequitable 
to set aside the transaction unattended by the requisite formalities (A). 

And lastly, systematic disregard of imperative formalities” may "be 
considered a good reason for upholding informal transactions. This was 
the point of decision in Walter's case. The deed of settlement of the company 
laid down that, in the case of transfer of shares, certain formalities should be 
complied with, otherwise the transfer would have mo force either in law 
or in equity. Fifty shares belonging to the company were transferred and 
accepted by the transferee but none of the above formalities were complied 
with except that an entry of the transaction was made in the; share Jedger 
of the company. The Vice-Chancellor in giving judgment said:,, “‘Thefor- 
malities required by the deed may not have been, and I assume them not to 
have been, strictly attended to, or wholly carried into effect; but, throughout 
all the transactions. s ..0. .+.+--«.- the requisitions and conditions of the deed 
were (I may say) systematically disregarded. ..1.i-4......4: There must -be 
taken to have been an universal assent, as it seems to be, to disregard its 
provisions.” It was held accordingly that the transferee should be placed 
on the list of contributories (i). rob bar 

The corporation as we have said more than once acts hog its agents. 
Of these, there are some who are entrusted with the control and management 
of the affairs of the corporation. They are styled Formalities’ ‘relatihy 
variously as directors, commissioners, trustees and to, -i managing 
so forth. In the execution of their work, they are 
required to comply with various kinds of formalities laid down either ‘by an 
Act of the Legislature, general or special, or by custom or by their constating ~ 
instruments. We shall not enter into this subject here as it will be ‘dealt 
with in a subsequent chapter. 

i) oli .caublosl 


In our treatment of directory formalities we saw that, their omission 
could be cured by ratification. What is ratification? _ Saa ar ak ai 
We shall now go into this subject somewhat fully. 

By ratification is meant the act or acts by which a person « ita th a 
an act has been done without his authority adopts it as his own. ‘Its prifici 
are as old as any proposition known to law, and are : plicable o indivi ü: 
and corporations, regard being ħad to the limited’ ‘the latter 
Ratification may be either express as, for exatples Ade te rareh 

‘assembled in a meeting pass a resolution approving ~- ©"! Dollie 
“an unauthorised act of its directors: or implied. A Raper divare it 
‘ratification is said to be implied when it is not expressly those wi 
arè competent to make it, but may be reasonably ~ E: 
inferred from their ae For Sait. when “Implied. $ 
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the sharcholders have notice (actual or constructive) that an irregular or 
unauthorized transaction has taken place and take no steps to repudiate it, 

the courts will construe their silence and acquiescence 
- in the irregularity as amounting to a ratification 
This was established by Phosphate of Lime Company v. Green (j). 


Acquiescence. 


By its articles of association, the Phosphate of Lime Co. was expressly 
prohibited from purchasing their own shares. The defendants who had 
bought four hundred shares, being unable to take them up, borrowed £6500 
from the company. When called upon to repay this amount, they entered 
into an agreement with the directors by which the latter accepted the four 
hundred shares, which they thereupon cancelled in satisfaction of the debt 
and gave them a discharge. At a meeting of the shareholders held 
subsequently it was agreed that the company should go into liquidation amd 
its business be transferred to a new company with a reduced capital. AC 
this meeting an account was handed round in which the sum of £4000 was 
set down as the price of the shares cancelled and the account of the defen- 
dants was credited with £4000 2s per shares” forfeited account. In an action 
brought by the liquidator of the old company for the recovery of the £6500, 
it was held that the shareholders had by their acquiescence ratified what they 
had done in as much as the shareholders in assenting to the transfer of the 
old to the new company had knowledge or the opportunity or means of 
knowledge that such transfer was in part based upon the cancellation of the 
400 shares. — 


As to what would amount to an implied ratification, Brett, J., said: 
“Now in order to establish a case of ratification, it seems to me not 
. necessary to prove absolute knowledge on the part 

What constitutes of the shareholders...............--- It was 
ied ratification. Of the shareholders............... 
SFA to show that facts were made known to the share 
holders, into the effect of which they might and ought to have ii 
and to which they ought to have objected at the time, unless they intendes 
to adopt the transaction” (x). aata 


i a From the passage quoted above, it is abundantly clear ee 
‘of implied | ratification, actual knowledge of the transaction. in que 
„not necessary: ; If the shareholders are in possession of the # 
knowledge, that is, knowledge of such facts as would, if followed 
_them to the actual knowledge of the transaction, they would beh f 
ratified the same, if they did not take, in time, any steps to repui aia ate it. 
it should be borne in mind that to hold the shareholders responsiDlts ' 
mot enough to prove that they knew that certain transar lenges vhich 
Were irregular or unauthorised, had taken place: it m im 
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that they knew that the transactions in question were irregular or unautho- 
rised. This was decided in Spackman v. Evans (I). 


By the deed of settlement, the members of a joint-stock company were 
allowed to retire on certain terms. The company got into difficulties and 
it was agreed at a meeting of the shareholders that on certain conditions 
dissenting members might withdraw. ` Spackman, one of the shareholders, 
entered into an agreement with the directors which allowed him to retire 
on conditions which were not those named in the deed of Settlement nor 
those which were agreed to at the meeting referred to. No notice of the 
conditions arranged between Spackman and the directors was communi- 
cated to the shareholders, though the fact of his’ retirement was known 
to them. Twelve years afterwards a winding up order was made and 
Spackman’s name was placed on the list of contributories. He objected, 
but the Court upheld the liquidator. t ert 


The plaintiff contended, among other things, that, assuming that the 
act of the directors in allowing him to retire on conditions other than those 
named in the deed or agreed to at the meeting already spoken of was ulfra 
vires the directors, the subsequent conduct of the shareholders amounted to a 
ratification. Lord Cranworth said: “Looking to all which was thus done, 
I should certainly hold that the conduct of the continuing shareholders 
amounted to a ratification of the illegal or irregular acts of the directors, 
provided it be clear that the shareholders knew that they were illegal 
or irregular” (m). His lordship found that in the present instance no such 
knowledge could be imputed to the shareholders. They had the balance- 
sheets which showed cancellation of a large number of shares. But there 
was nothing to show that these cancellations were based on transactions, 
illegal or irregular. 


For the purpose of proving acquiescence, then, it is necessary to Prove 
knowledge (actual or constructive) of the irregularity or illegality i in question. 
Mere lapse of time is not evidence of such acquiescence. As 
Chelmsford observed in the case cited above: “It is miu to. 
the question of acquiescence apart from that of Ure ee oe pater 


time alone would never, in my opinion, grow into acquiescence,” - S 


When a corporation has received notice (71) (actual or Samer optive) of 
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ari irregular or unauthorised transaction, it is its plain duty immediately to 
take steps to repudiate it. If it does not act promptly, but allows timet 
elapse, it will not be allowed to repudiate afterwards and will be bound by 
„the irregularity. -This point is well brought out in Lord Romilly’s 
judgment in Heyman v. European Central Railway Co. (0). 

In this case, a shareholder claimed to have his name removed from te 
list of shareholders on the ground that there had been suppression of materiel 
facts.on the part of the directors. The court decided that there had been me 
such suppression; that even if there had been, the plaintiff had lost all kis 
rights to relief by his delay. His Lordship observed: “*There are three months 

_at.least.and a portion of two more which he allowed to pass over without 
taking any step whatever......... It is obviously of the utmost importance iñ 
these cases that a shareholder should come at the earliest opportunity” 
What acts may he The next question in connexion with ratification i 
ratified. what acts may be ratified ? 
> It has been established beyond controversy that an act whichis absolutely 
ultra vires the corporation cannot be ratified. The leading case is 
“Ashbury & Co. v. Riche (p). . It was argued in the Exchequer Chamber and 
“the House of Lords. Both the courts affirmed the principle that a contract 
which is absolutely u/tra vires, and therefore void at its inception, cannot be 
made yalid by subsequent ratification. Blackburn, J., said: “I do not 
„entertain any doubt that if, on the true construction of a statute creating # 
corporation, it appears to be the intention of the legislature, expressed of 
l implied, that the corporation shall not enter into a particular contract, every 
„court, whether of law or equity, every court is bound to treat a contract 
“entered into contrary to the enactment as illegal and therefore wholly void, 
‘and to hold that a contract wholly void cannot be ratified” (q); 

But an act which is not absolutely ultra vires the corporation but ala 

“vires merely i in reference to the rights of its corporators, (that is to say, ultra 
: “vires i in the secondary sense), may be ratified. We have seen that the 

: ol can do certain acts with the assent of all the corporators oe 
ise be ultra vires. But whatever the corporation may vali 
"hee ir | previous assent thereto, they can also validate by a ot ae 
tion. Hence acts which are ultra vires in the secondary sense may 
(©. “Tt is upon this principle,” says Mr. Brice, “though certainly it wi 
made the ratio decidendi—that Phosphate of Lime Co. v. Green 
supported. It was not absolutely outside the power of the company te ye 
ithe shares there in dispute.. a... it was however not within its 
: s then’ actually existing, and consediiently ete F was ultra vires oa 
„secondary sense—but having been acted upon and acquiesced in to 
€ircumstances which justified the inference that all the 
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necessarily followed that they had approved and affirmed that which they 
could, by taking the ordinary measure, have directed before-hand” (r). 

In Towers v. African Tug Company (s), it was held that a shareholder 
in a limited company who with full notice or knowledge. of the facts, himself 
received part of the proceeds of an ultra vires act committed by the directors 
—such as a payment of dividend out of capital—and who still retained 
the money, could not, either individually or as suing on behalf of the 
general body of shareholders, maintain an action against the directors— 
apparently among other grounds on the ground of acquiescence. 

Further, as we have already seen, acts which are merely ultra vires the 
officials of a corporation, but intra vires the corporation may be ratified. 
We need not labour this point as a good many cases have already been cited 
in its support. But ratification of a past act ultra vires the officials does not 
extend to similar acts in the future. If the officials commit any illegality 
or irregularity, that may be cured by the corporators, if it is within their 
power to do so. But this ratification does not justify the officials in committ- 
ing similar illegality or irregularity in the future. This was laid down in 
Irvine v. The Union Bank of Australia (t). There a company provided that 
the directors’ power to borrow on the credit of the company should not 
exceed a certain amount, though the directors could extend their poies. 
one-half of the votes of all the shareholders given at a general meeting. 
directors borrowed sums from time to time on credit. They obtained, ‘i 
out any authority, 2 letter of credit for £10,000 which was su 
ratified. This letter of credit expired on the 29th March, 1869, but it w 
renewed and a sum of £10,000 was borrowed on it. It was held that the 
ratification of the letter of credit for £10,000 by the shareholders did not 
authorize the renewal of it or the acting upon it, after the time originally 
limited had expired. “There is,” said Sir Barnes Peacock, “a wide distinetion 
between ratifying a particular act which has been done in excess of 
and conferring a general power to do similar acts in future” (u). = "Y 

And lastly, acts which are irregular owing to the omission of a directory 
formality may be rendered valid by ratification. This follows from 
nature of directory formalities. But acts which are void in si a Se 
to the omission of an imperative formality cannot, g 
ratified and made binding. They, as we have seen, form an : 













of the transaction and in their absence, the transaction is void ab initio. Bet - = 


even here, under certain circumstances, the courts will allow the’ 
of ratification to operate. For example, ipler parcens a 
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to the omission of the seal may be acquiesced in and the parties may be held 


liable (v). 

There remains one more question to be dealt with before we conclude 
aiea af volin this lecture viz., on whom is the onus of proof to show 
Sete of ultra * that the act or transaction complained of is ultra 

l s vires. 


Corporations, as we shall see, have all such powers as are expressly or 
by implication given to them either by the legislature, or by Common Law, 
or by their own constating instruments. It is clear that in regard to acts 
and transactions which are apparently within their powers, express or impli- 
ed, they will be presumed to be valid, unless those who impeach their 
validity are prepared to prove the contrary. But these are not the only 
powers which a corporation has. It is now established that in addition to 
its expressed and implied powers, a corporation has power to do all such acts 
as are incidental to, and may reasonably and properly be done under and 
along with, the main objects of its incorporation (w). The question is, in 
reference to these acts, on whom is the onus of proof to show that they are 
valid or invalid? The older authorities are inclined to take the view that the 
‘burden of proof is on the party who sets up their valicity. Thus it is stated 
by the Court of Common Pleas in East Anglian Railway Co. v. Eastern 

ties Railway Co.: “It is clear that the defendants have a limited autho- 
‘tity only and area corporation only for the purpose of making and maintain- 
ne Othe railway sanctioned by the Act and that the funds can only be applied 

or the | Purposes directed and provided for by statute” (x). 


i} » From this it would seem that the onus of proof in reference to such 
transactions: as are incidental to and may reasonably and properly be done 
under the main objects of incorporation would be on the person who sets 
„up their validity. But the more recent authorities are not prepared to accept 
this view, as would appear from what Lord Wensleydale says in Scottish 
North-Eastern Railway Co. v. Stewart. “‘There can be no doubt that a cor- 
„poration is fully capable,ọf binding itself by any contract under its common 
seal in England, and without it in Scotland, except when the statutes by which 
it, is created or registered expressly or by necessary implication prohibit 
„such contract between parties. Prima facie, ali its contracts are valid, and it 
lies on those who impeach any contract to make out that it is avoided” (y). 
+i This is perhaps going from one extreme to another. The doctrine of- 
„onus of proof must be reasonably applied by the court, having regard to the — 
io 1 oat Ramet An or before it. It may, however, be 
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asserted that, generally speaking, the acts of a corporation are to be assumed 
to be valid and that it is for the party who challenges their validity to show the 
contrary. But in regard to acts which are clearly and manifestly beyond its 
powers no such presumption as to their validity will be made and. the onus 
of proof would be on the party who sets it up. - i z 
Where a statute prescribes a procedure as a condition anani to con- 
ferring jurisdiction or giving power to do an act, a non-compliance with the 
requirements of the statute makes the act a nullity. os TI 
When a certificate under Section 9 of the Public Demands Recovery 
Act (I of 1895) did not specify the amount and the space intended: for the 
insertion of the figures was left blank aad the certifying officer appeared to 
have mechanically signed it without perusal or consideration, it is not duly 
made under the provisions of the Act and a sale held ier ptt is de 
i mot valid. (z) fs 
In Baijnath v. Ramjat. (a) Lord Davey annette rr 
“It is obvious that those are very stringent provisions. The proceed- 
img in the first instance is apparently ex parte. The certificate is to be made 
by the Collector in a certain form and filed, and when the certificate is filed, 
it has the effect of a decree against the persons named as debtors in the certi- 
ficate so far as regards the remedies for enforcing it, and when served, 
it also binds their immovable property. It isounnecessary to point out the 
necessity there is, when power is given toa public officer to sell the property 
of any of Her Majesty's subjects, that the forms required by the Act) which 
ate matters of substance, should be complied with, and that if the certificate 
i$ to have the extraordinary effect of a decree against the persons named in 
it as debtors and to have the effect of binding their immoveable property, 
at least it should be in a form, such as provided by the Act, which enables 
any person who reads it to see who the judgment-creditor is, what is the sum 
for which the judgment is given, and that those particulars should be certified 
by the hand of the proper officer appointed by the Act for the purpose. If 
ne such certificate is given, then the whole basis of the proceeding is gone. 
There is no judgment, there is nothing corresponding toa judgment or decree _ 
for payment of the amount, and there is no foundation for the sale: The 
authority to proceed to the sale is ee ee — 
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with. In the absence of any report by the Settlement Officer or by the 
Collector that the settlement of Chur land with the proprietor of a perma- 
nently-settled estate continguows to it, who was also the previous holder of 
the Chur would endanger the public tranquility or otherwise be seriously det- 
rimental the Government have not the power to settle the Chur with a third 
party in contravention of Section 3 of Bengal Regulation VII of 1822 (c). 

A District Magistrate has no jurisodiction to eject any person from pro- 
perty under section 43 of the Bombay District Police Act (TV of 1890) without 
first taking temporary possession himself and an order prohibiting a person 
from entering a temple under such circumstance is ultra vires (d). 

Where a Sub-Deputy Magistrate not appointed by the Local Government 
to perform the functions of a Magistrate under the Assam Labour 
and Emigration Act (VI of 1901) acquitted certain persons of offences under 
section 164 of that Act, but at the same time passed an order that the pro- 
prietor of the garden for which the coolies were recruited should deposit 
the expenses of repatriation of the coolies, it was held that the “Sub-Deputy 
Magistrate’s orders were entirely without jurisdiction inasmuch as section 2 
of the Act defines the Magistrate as the Magistrate of the District, 
Sub-Divisional Magistrate or other persons appointed by the Local 
Government to perform the function of the Magistrate under this 
Act and this Sub-Deputy Magistrate was not so appointed by the Local 
Government. His orders are therefore clearly ultra vires.” (e) 

There isa distinction between a finding or conclusion and the reasons 
for the said finding or conclusion. As the Supreme Court said in Mahabir 
Prasad v. State of Uttar Pradesh, (f) it must appear not merely that the 
authority entrusted with quasi-judicial avthority has reached a conclusion on 

- the problem before him: it must appear that he reached a conclusion which 
is according to law and justice and for ensuring that end he must record the 
ultimate mental process leading from the dispute to its solution. Recording 
‘of reasons in support of a decision on a ‘cisputed claim by such an authority 
ensures:that the decision is reached according to law and is not the result 
-of caprice; whim or fancy or reached on grounds of policy or expediency. 
Reasons are the links between the materials on which certain conclusions 

are based-and the actual conclusions. They disclose how the mind is applied 
sto the subject-matter for a decision whether it is purely administrative of 

“quasi-judicial. As the Supreme Court said in another case, they should 
reveal a rational nexus between the facts considered and the conclusions 
reached. Only,in this way can opinions or decisions recorded be shown to 
„be manifestly just and reasonable (g). The reasons must be sufficiently 
clear and explicit in order to inspire confidence in the adjudicatory process. 


(G) Tobin Chandra v. Karuna Nidhan, 23 C. W. N. 261 =50 I. C. ee 
Radhakant v. Secretary of State, 23 C. W. N. 265—S01. pie 


| een) Dharmibhat v: Emp., 45 1. C, 396. - 


Withee Bias eain 228s E 078) Sac ule (ibe. Dartatrava, mC 
T A.LR. 1970 S.C. 1302. 
aed PERE E Se, A. I. R. 1974 S. C. 87. 
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The rule requiring reasons to be given in support of an order is, like the 
Principle of audi alteram partem, 2 basical principle of natural justice which 
must inform every quasi-judicial process and this rule must be observed in 
its proper spirit and mere pretence of compliance with it would not satisfy 
the requirement of law (h). See also, the case laws referred to and discussed 
by the Supreme Court in Maneka Gandhi's Passport Case (i). 

Where a person bonafide puts up constructions (im this case, temples, 
dharamsalas and shops) on land belonging to the State with the Jatter’s 
Permission he cannot be considered to be a trespasser. He cannot be re- 
moved by an executive fiat and it is well settled that the maxim, what is 
annexed to the soil goes with the soil, has not been accepted as an absolute 
rule of law in India(j). In this case, on the facts before it the Supreme 
Court condemned the action of the Government in taking the law into their 
hands and dcispossessing persons concerned by the display of force as a callous 
disregard of the normal requirements of the rule of law apart from what 
might legitimately and reascnably be expected from a governnient function- 
ing ina Society governed by a Constitution which guarantees to its citizens 
against arbitrary invasion by the executive of peaceful possession of pro- 
perty. While recording these observations the Supreme Court reiterated 
its earlier decision in Wazir Chand wv. State of Himachal Pradesh (k) 
to the effect that the State or its executive officer cannot interfere with the 
rights of others unless they can point to some specific rule of law which 
authorises their acts. In Wazir Chand’s case it was further held ‘that 
seizure of goods in utter violation of the provisions of law amounted to 
an infringement of fundamental rights both under Art. 19 and Art. 31 of 
the Constitution of India (/). 

The giving of a contract by a Deputy Commissioner in a Sune = ie 
can counter to the policy of the legislature which is that matters ¢ of s 
sequence to the, State revenue cannot be dealt with arbitra frorn a 
the secrecy of an office was held to be ultra vires (m). fone a 
provision clearly prescribes certain requirements as condition ee 
the retrenchment of workmen, failure to comply with aa said provisions 
renders the impugned orders invalid and inoperative (r). _ The ee 
of the question whether a provision is mandatory or directory v 
the ultimate analysis, depend upon the intent of the Ha, Pty e 
that has to be gathered not only from the 
but also by considering its nature, its design and the : 
would follow from construing it in one way or the other. Fe ing 
principle sien < S Mysore Government and Rule 
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framed by the:Madras Government under Sections SA and 55 of the Land 
Acquisition Act, 1894 were held to be mandatory and not ultra vires of 
Section 5A and the Supreme Court auashed the notification under Section 
6 made by the Collector for noncompliance with the requirements of the 
said Rule(o).. Where it is a case of discretion of an authority, the Court 
would only quash the order and ask the authority to reconsider the matter if 
the discretion has not been properly exercised. But where the discrétion is 
not absolute but is circumscribed by statutory provisions which lay down a 
duty on the Authority itis open to the Court to direct the Authority to carry 
out the duty so laid down in the Statute (p): Where the Central Govern- 
ment, functioning as a quasti-judicial authority passes an order without 
giving opportunity to the party concerned to meet the case against it, the 
order is. vitiated as being contrary to the principles of natural justice, the 
reason being that it was rendered without affording to the party a reasonable 
opportunity of being heard. which is a sine qua non of a fair hearing (q): An 
error.of law. which is apparent on the face of the record can be corrected 
by a writ but. not an error of fact, however grave it may appear to be (r) 
and where the. order -ofe domestic tribunal-makes a reference to several 
grounds, some relevant and,existant, and others irrelevant and non-existent, 
the: order will bewsustained. if the Court is satisfied that the authority 
would have passed the order on the basis of the relevant and existing 
grounds, andthe exclusion of irrelevant or nonexisting grounds could not 
have affected the ultimate decisions) but in any case reasons for decision 
must be stated (7). 


In England the Town and Country Planning Act of 1971 forms the prin- 
ci al Act dealing at present with town and country planning. The require- 
ments for planning permission are meant to regulate planning. In granting 

“permission the local authority must consider the policies laid down in the 
‘structure plan. The permision is sometimes granted by the Minister, whose 
present designation is Secretary of State for Environment. The grant of 
permission being éffective only for the purposes of the Act, the developer 
“iS not absolved of the necessity of complying with the provisions and require 

‘ments of Other legislations and bYe-law which relate to the use and develop- 
a a of land ‘dnd construction of buildings and roads. Planning permissions 

y be accompanied by Certain ‘conditions but these conditions must be 
Pa re “The condition must fairly and reasonably relate to the permitted 


~ “development.” “Tt must not’ be uricertain flor ‘Should it | be “wholly unreason- 
REBO T irate od?) i 


Aa pre Maana T aan a ls chaste gets te et 
(0) State of Mysore v. V. K. Kangon, A. 1. R. 1975 S. C. 2190. 
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able""(u). The task of the Court is not to decide what it thinks is reasonable 
but to-decide whether the condition imposed by the local authority is one 
which no reasonable authority acting within the corners of their jurisdic- 
tion could have decided to impose (v). Condition upon a developer >to 
construct an ancillory road on its land for public use is invalidas the proper 
course is for the Council to acquire the land on proper compensation and 
then ‘construct the road at public expense’ (w). Condition in a permission 
to house-builder that the house when constructed should first be occupied 
for 10 years by persons on the Council’s waiting listis unreasonable’ (x). 
Such condition to a planning permission that the permission’ would termi- 
nate on the expiry of 2 certain period of time is equally invalid (y). A 
planning permission should not impose a condition taking away the existing 
right of user (=). Ona proposal for reconstruction of a railway station thé 
planning permission was granted with the condition imposed thata certain 
Piece of land should, at all times, be made available for parking of cars and 
that the land should be used forno other purpose. “An eléctri¢c’ traction 
cable ran across this land and on the Council serving an enforcement notite 
upon the Board the latter preferred am appeal to the Minister who quashed 
the notice. The condition was held to be ultra vires as it Mose the 
lawful use of land without compensation” (a). i DING 
Taxing laws are also not wholly immune from attack aha miay be se aa 

down as ultra vires. Courts are not concerned with the policy underlying 

@ taxing statute mor are they concerned as to whether a reel te 
statute could have been imposed in a different Way or ina syncs Cou 
might think more just or equitable. If the legislature has cldssified persons 

or properties into different categories which are stibjected to different rates 
of taxes with reference to income or property such a ee 
be open to attack of inequality on the ground that sca en ilt ‘3 
from such a chissification was unequal. In deciding whether a ta d la . 
is diserimimatory of not it is necessary to bear in mind that th tate Has si 
wide discretion in selėcting the premer: giagi tax and a 
“not open to attack on the-ground fatit taxes 

not others. It is only when within thr mueio of aeto aa faw < ect and 
“anequaily and that cannot be justified dithe Basis of valid ¢ = 
it would be violative of Art 19 of our Constitution. | 
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in barest outline the policy to impose a uniform rate of tax on all lands in 
the State of Kerala, without making any provision of issue of notice or 
submission of return and without any provision even for appeal. The Court 
held that inequality was writ large in the Act by reason of the fact, that a 
tax was levied at a flat rate irrespective of the quality of the land 
and consequently of its productive capacity (b). Similarly the Mysore High 
Court struck down the Mysore Building Tax Act, 1962 because it 
had adopted the floorage basis as the only basis for the imposition of the 
tax which was not only unscientific but was also arbitrary and mechanical. 
It did not conform to any of the known principles of taxation. In the 
very nature of things under that basis the incidence of tax must fall 
unevenly on things similar. The Court held that the object of the Act was 
not to limit the floorage of the buildings in towns but to raise public 
revenue and so the classification on the basis of floorage had no just 
relationship with the object of the Act(c). The Kerala Buildings Tax 
Act, 196L was also struck down as ultra vires because it sought to 
impose tax on buildings on the basis of the floor-area of the building, without 
having anything to do with the quality of the building, its location, 
its usefulnes. and much less its value and for that matter the income that 
could be derived from that building. The value of a building located in 
a big city would be much higher than its counterpart elsewhere due to various 
reasons, namely, cost of construction, the cost of land on which it 
was built and its letting value will also be different from that of a similar 
building „situated in the country. The Kerala High Court very correctly 
held that when taxes were levied on land and buildings the basis of the tax 
must either be the capital value of the land and the building or the 
annual letting value thereof (d). The Surpreme Court approved the above 
decision and struck down the Bombay Municipal Corporation Act, 
1949 as it sought to impose property tax on textile mills, factories, buildings 
of universities etc., adopting the flat rate method according to floor area (e). 
Following the above principles Sabyasachi Mukherji J. of the Calcutta High 
Court struck down as ultra vires the West Bengal Multi-storeyed Building 
Tax Act, 1975(/). The State Legislature has, however, replaced the 1975 
Act by a new Act in 1979, after the aforesaid decision. To sum 
up, therefore, taxation is exaction and even expropriation and, therefore, 
the right to property is in peril when a fiscal measure is afoot. Art 19 
Aus onstitution of India comes into play when law is made for purposes 
‘of xation and that law must comply with the Part ITI i.e., the Fundamental 
Rights provided therein. Arbitrariness must be excluded in the law, for, 
it power is arbitrary it is potential inequality and Art 14 of the Constitution 





(b) K.T. Moopil Nair v. State of Kerala, A. 1. R. 1 
íd) N. Kunhali Haji v. State of 


(e) N.M.C.S. & W. Mills v. Ahmedabad Mw 
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is fatally allergic to inequality before the law. This was said by Iyer J of 
of the Supreme Court as recently as in September, 1978 while dealing with a 
heavy bunch of writ peitions impeaching the validity of a tax on 
foreign liquor at the flat rate of one rupee per bottle imposed by the Punjab 
Government. The learned judge however, held that intoxicating liquids 
falling in the well known category of foreign liquors form one class and a 
flat minimal rate of rupee on per bottle has no constitutional stigma of ine- 
quality. Picking and choosing within limits is inevitable in'taxation (g)- 
Similarly, project-wise price fixation of flats cannot be dubbed as 
arbitrary or discriminatory in comparison with other projects at diffe- 
rent places (A). But there cannot be taxation without legislation... Art 
265 of the Constitution of India specifically provides “No tax shall, be: 
levied or collected except by authority of law.” In other words, a tax includ- 
ing any impost, general, local or special, cannot be levied or collected by an 
executive fiat. There must be a law to support the same (i). Again,a 
taxing law, like other enactments, may be given retrospective effect, (j) but, 
the validity of the tax has to be determined with reference to the comptence. 
of the Legislature concerned to enact the law when it was actually 
enacted (+). That excludes consideration of subsequent changes though 
an ultra vires tax law can be validated by a competent lsaishetram We 
a re-validating Act (/). an 

We must, however, bear in mind that the Parliament or Ba 
Legislature in India cannot impose tax to promote a partic 
religious denomination. See.—Art 27 of the Constitution Sa 
prohibition or restriction echoes the secular character of f the State kk 4 
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THE GOVERNMENT OF INDIA 


In this chapter and the following we shall discuss the powers of the 
Government of India and the local Government with special reference to 
the doctrine of ultra vires. 

The powers of the Government of India in the first decade of the present 
cefitury were of a two-fold charcter, executive and legislative. The former 
was exercised by the Governor-General in Council composed of (1) the 
Governor-General (I1) the ordinary members and (IIT) the extra-ordinary 
mémbers (if there be any). The latter was exercised by the same body 
enlarged for the purpose of legislation by the addition of nominated and 
elected members. The Governor-General in Council constituted as above 
for purposes of legislation will be referred to as the Indian Legislature. 

Now as to the powers of the Indian Legislature. 

The Indian Legislature as it then existed was established by the Indian 
Councils Act (24 & 25 Vict. c. 67.) in 1861. Section 22 of the Act enacts 
as follows— 

The Governor-General in Council shall have power at meetings for the 
purpose of making laws and regulations as aforesaid, and subject to the 
provisions herein contained to make laws and regulation....... .Provided 
always, that the Governor-General in Council shall not have power of 
making any laws or regulations which shall repeal or in any way affect any 
of the provisions of this Act: 

Or any of the provisions of the Government of India Act, 1833, and of 
the Government of India Act, 1853 and of the Government of India Act, 
1854, which after the passing of this Act shall remain in force: 

Or any provisions of the Government of India Act, 1858 or of the 
Government of India Act, 1859; 

Or of Act enabling the Secretary of State in Council to raise money in 
Beales, ivao for the Government of India: 

Or the Acts for punishing mutiny or desertion in Her Majesty's Army 

or in Her, Majesty’ s Indian forces respectively, but subject to the provisions 
contained in Government of India Act, 1833, opsie the Satie Articles 
of War : inn: Ee > 
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l Or which may affect the authority of Parliament, or the constitution Or . 

= rights of the East India Company (a), or any part of the unwritten laws 
of constitution of the United Kingdom of Great Britain and Ireland, whereon 
may depend in any degree the allegiance of any person to the Crown of 
United Kingdom, or the sovereignty or dominion of the Crown over per 
part of the said territories’. 

It is clear from the section quoted above that the Indian Legislature 
like Colonial Legislatures was limited in its powers, It had not got the 
omnipotence of Parliament. In the first place, its powers were derived from 
statutes passed by Parliament and may be taken away by Parliament. In the 
second place, it had been invested with the power of making laws and regula- 
tions on certain specified subjects. And lastly, its general powers to legislate 
on those subjects had been restricted by certain prohibitions. 

Before discussing some of the cases which arose in India we may, for 
our guidance, refer to some decisions of the Privy Council arising out of t 
British North America Act of 1867, a statute which was passed by the Br 
Parliament shortly after the India Councils Act of 1861. TE 

Where the authority to pass a law is challenged though for a limited 
relief and on a special cause it was held that this was sufficient to 
the Board to consider the question of ultra vires in its. widest application, 
The Board would not bind themselves to consider only the one | 
reason and invalidity. The Privy Council further observed that : ac 
to the rules of pleading a mere allegation of infirmity in any 
the ground of ultra vires was sufficient without assigning further reaso 
Similarly, where it is found that the Government had no right to 
tax on property outside the Province, the laws and statutes. wh ch EF 
rised the Government to raise such taxes. were ultra vires an 4d 
effect (c). Again when by a certain act a third party is to benef it an 
for that reason a part of the costs of construction of the_new p ore ject is 
imposed upon him and advance is made for such construction vith 

st that object, the imposition would be ultra vires (d). In a nd as are 
. eee De onr ago pa ae government rade A country as t 
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Act, 1919 and the Combined and Fair Prices Act, 1919 were ultra vires of 
the Canadian Parliament, first because they were beyond the powers con- 
ferred by Sec.91 of the British North America Act, 1867 and secondly, because 
of the absence of such circumstances as war and famine which might have 
imperilled the peace, order and good government of the Dominion (f). 
Again, there is a distinction in the status of a corporate body created 
by a Charter and that created by aStatute. Inthe case of a Company created 
by Charter, the doctrine of ultra vires would have no very real application 
unless there were statutory restrictions added to what is written in the Charter. 
The reason is that such a company is invested with the capacity of a natural 
Person to acquire powers and rights as well. That general capacity of a 
natural person is not, however, possessed by a company whose legal existence 
is wholly derived from the words of a Statute and therefore the doctrine of 
ultra vires applies to such companies (g). In a case from New Zealand the 
Privy Council held that the byelaws of the Government Railways Act, 1908 
were ultra vires because of their ambiguity and also because they were offend- 
ing against the rule-making power given under the said Act. Powers when 
conferred on the Railway for safety, convenience and due management of 
the railway traffic, cannot extend to oppressive interference of the rights of 
those who are subject to them (~). In a case from Ontario, it was held that 
an interference with a legal right or privilege, say of an institution, may not 
in all cases imply that such right or privilege has been prejudicially affected. 
But where a provision in a statute, in this case Sec 3 of the Act of 1915 (5 
Geo. Vc 45) which enables it to be withdrawn in toto for an indefinite trme 
does prejudicially affect. It is the creation of the power and not 
its exercise that is objectionable and the objection would not be removed 
even though the powers conferred were never exercised at all. To give 
authority to withdraw a right or privilege under these conditions necessarily 
affects and operates to the prejudice of a class of persons affected by 
withdrawal (i). 

The powers of the legislature of India have been the subject of judicial 
controversy as well. The leading case is R. V. Burah (j). In that case 


‘Lord Selbourne discussing the constitution of the Indian Legislature observed, 


as follows: “The Indian Legislature has powers expressly limited by the 
Act of Imperial Parliament which created it; and it can of course, do nothing 

beyond the limits which circumscribe those powers. But when, acting within 
these limits, it is not in any sense an agent or delegate of the Imperial Parlia- 
. ment, but has, and was intended to have, plenary powers of legislation, as 


a large, and of the same nature, as those of Parliament itself. The established 





AR a" Act, 1919 and the Combines ; 
: Sa 1515, A LR 198 PC 205. Eb fag me Boye 
= (g)-- Bonaza Creek Gold Mining Co. Ld., v. Regem, A. 1. R. 1916 P. C. 193. 
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Courts of Justice, when a question arises whether the prescribed limits 
have been exceeded, must of necessity determine that question: and'‘the 
only way in which they can properly do so, is by looking to the terms of the 
instrument by which, affirmatively, the legislative powers were created and 
by which negatively they were restricted”. , 


From the words quoted above it is clear (1) that the Indian Legislature 
was limited in its powers: (2) that the Courts of Justice were entitled to 
enquire whether the Legislature had in any particular case acted beyond its 
powers and(3) that though the Indian Legislature derived its powers from Par- 
liament, it was not an agent of the latter, but that it exercised powers as large, 
and of the same nature, as the latter. It was necessary for Lord Selbourne 
to decide the last point having regard to the fact that the High Court of 
Calcutta had held in the above case that the Indian Legislature being in the 
position of an agent of the British Parliament could not delegate its legista- 
tive functions to a third person. 7 Sar? 


Having plenary powers of legislation, the Indian legislature, could legislate 
either absolutely or conditionally; in the latter case leaving to the discretion 
of some external authority the time and manner of carrying its legislation into 
effect. as also the area over which it is to extend. <i e 

We have seen that the Courts of Law are competent to inquire into the 
question of the validity of the Acts of the Indian Legislature. Stppose it 
decides any such Act to be invalid, being beyond its powers. What is the 
position? The judges are entitled to refuse to give effect to the Act’or any 
of the provisions of the Act as being ultra vires. © ae 

Heaving discussed the nature of the legislative powers of the Indian 
Legislature, let us now pass on to the restrictions that have been imposed 
on it. Section 22 of the Indian Councils Act 1861, as we have seen, had 
imposed several restrictions on the capacity of the Indian Legislature by a 
fumber of provisions one of which was as follows: Cee eee 

“The Governor-General in Council shall not have the power 










of any Act passed in this present session of li 
affecting Her Majesty’s Indian territories or the i 
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exclude the jurisdiction of the High Court within the particular districts.1s 
inconsistent with any of the provisions of the Indian Councils Act, 1861? 
Now it appears to their Lordships from the express terms of the said Act, 
that (unless there should be anything to the contrary in the Letters, Patent 
under which the High Court is established), the exercise of jurisdiction in 
any part of Her Majesty's Indian territories by the High Courts was meant to 
bə subject to and not to be exclusive of, the general legislative power of the 
Governor-General in Council......... Lastly, by Letiers Patent of the 28th 
December 1865 (cl 44), it is, “ordained and declared that all. the pro- 
visions of these our Letters Patent are subject to the legislative powers 
of the Governor-General in Council, exercised at meetings for the purpose 
of making laws and regulations.” 

The question was again raised in Thornton v. Thornton (k). In that case 
that petitioner, a European British subject resident at Secunderabad (Deccan), 
sued for a divorce alleging against the respondent various acts of adultery 
committed at Secunderabad. 

The question arose whether sec. 2 of the Indian Divorce Act (IV of 
1861) was ultra vires and, as such, incompetent to confer jurisidiction on the 
Bombay High Court to try the suit under the provisions of that Act. 

Sec. 2 is as follows: 

“This Act shall extend to the whole of British India and (as far only as 
regards British subjects within the dominions hereinafter mentioned) to 
the dominions of Princes and States in alliance with Her Majesty.” 

It was contended in this case that inasmuch as the Governor-General 
in Council is authorised under sec. 3 of the Indian High Courts Act (28 & 29 
Vict. c. 15) to confer jurisdiction on High Courts, in regard to British subjects 
resident within the dominions of Native States by an executive act, he was 
not competent to do so by legislation and that therefore sec. 2 of the Indian 
Divorce Act was ultra vires. Scott, J., in deciding against this contention 
held that the Indian Legislature was competent to alter the jurisdiction of 
the High Courts and that this general power was not taken away by the fact 
that a special power of altering the limits of jurisdiction pt an executive order 
had been conferred! by the Indian High Courts Act, 1865. 

We now pass “ön to another restriction viz, “The Governof ‘General 
in Council shall nöt have the power of making any laws or regulations which 
-shall repeal or in any way affect afty of the provisions of the Government 
-of India Aet, 1858.” Section 65 of the latter Act lays down that the Secretary 

of State in Council shall and may sue and be sued as well in India as in 
AATA inet palit AEEA and may have and take 
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(), whether Sec. 41 Cl. (b), of the Lower Burma Towns & Villages Act 
(Burma Act No. IV of 1898) was ultra vires and inoperative, having regard 
to the restriction mentioned. 


It was contended on behalf of the Secretary of State before their Lord- 
ships in the Privy Council that Sec. 65 of the Government of India Act, 1858, 
was not intended to place a fetter on Indian Legislatures and that they were 
competent to vary the rights which private individuals had against the East 
India Company. But it was held by their Lordships “‘that the effect of Sec. 
65 of the Act, 1858, was to debar the Government of India from passing 
any Act which could prevent a subject from suing the Secretary of State for 
India in Council in a civil court in any case in which he could have similarly 
sued the East India Company”; and that the Governor-General in Council 
not having the power under the proviso to Sec. 22 of the Indian Councils 
Act of 1861 to repeal or in any way affect amongst other matters, any pro- 
visions of the Government of India Act 1858, Sec. 41(b) of Act IV of 1898 
(Burma) which debars a civil court from entertaining any claim against the 
Government to any right over land was ultra vires, and of no effect. 


There is one more rather important restriction which we shall notice 
before we leave this part of the subject and which is in the following proyiso 
to. Sec. 22. 


“The Governor-General in Council shall not have the power peed 
any laws or regulations which may affect the authority of Parliament, or 
the constitution and right of the East India Company, or any part of the 
unwritten laws or constitution of the United Kingdom of Great Britain and 
Ireland, whereon may depend in any degree the allegiance of any person to 
the Crown of the United Kingdom, or the sovereignty or dominion of the 
Crown over any part of the said territories”. This 
proviso has been the subject of judicial ET Kemst t gf 
tion in the well-known case of Amir Khan (6 B. teas eS 
L. R. 392). In that case, Amir Khan was arrested and impriso i i imprisoned e 
under Regulation TI of 1818. Amir Khan applied for a writ of ‘Habeas i 
Corpus, on, among other grounds, viz., that Regulation mI of 1818 which 
takes away the liberty of the subject and deprives him of the elementary right = 
of being heard in a Court of Law is ultra vires, inasmuch as i recs nd = 
of the unwritten law and the constitution whereon pre 










only on the ground that the Crown afforded protection 
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contended for that the allegiance can by any possibility be legally affected by 
the mere withdrawal from the subject of any right, privilege or immunity 
whatever. 

“Besides the formal power of making laws through the Legislative 
Council, the Governor-General in Council under an Act of 1870 has power 
to legislate in a more summary manner by means of regulations for the 
government of certain districts of India of a more backward character......-.. 
Under a section of the Act of 1861 the Governor-General has also 
power, in cases of emergency to make temporary ordinances which are to be 
in force for a term not exceeding six months’ (m). 

In consequence of the recommendations of Lord Morley, Secretary 
of State, the Indian Councils Act, 1909 (9 Edw. VII. c. 35) made important 
changes in the constitution and functions of the Indian Legislative Councils 
and gave power to make changes in the executive Governments of the Indian 
Provinces. The Government of India Act, 1915 (5 & 6 Geo. V. c. 61) con- 
solidated all the statutory provisions relating to the Indian constitution and 
this was amended by the Amending Act (6 & 7 Geo. V. c. 37). 

As a result of the Montagu-Chelmsford Report, 1918, the Government 
of India Act, 1919, (9 & 10 Geo. V. c. 191) was passed which introduced a 
considerable measure of reform and laid the foundation for responsible 
Government in India. The following are the important provisions laying 
down'the powers of the Imperial and Local Legislature: 

S. 80A: (1) The local legislature of any province has power subject to 
the provisions of this Act, to make laws for the peace and good government 
of the territories for the time being constituting that province. 

(2) The local legislature of any province may, subject to the provisions 
of the sub-section next following repeal or alter as to that province any law 
made either before or after the commencement of this Act by any authority 
in British India other than that local legislature. 

(3) The local legislature of any province may not, without the previous 
sanction of the Governor-General, make or take into consideration any law— 

(a) imposing or authorizing the imposition of any new tax unless the 

tax is a tax scheduled as exempted from this provision by rules 
n made under the principal Act; or 

(b) affecting the public debt of India, or the customs duties, or any 
other tax or duty for the time being in force and imposed by the 
authority of the Governor-General in Council for the general 
S purposes of the Government of India, provided that the imposition 
Ses OS alteration of a tax scheduled as aforesaid shall not be deemed 

„a to affect any such tax or duty; or 
T gh ©, affecting the discipline or maintenance of any part of His Majesty's 

eo. ~ naval, military, or air forces; or 
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(d) affecting the relations of the government with foreign princes or 
States; or 

(e) regulating any central subject; or 

(f) regulating any provincial subject which has been declared by rules 
under the principal Act to be, either in whole or in part, subject 
to legislation by the Indian legislature, in respect of any matter to 
which such declaration applies; or 

(zg) affecting any power expressly reserved to the Governor-General 
in Council by any law for the time being in force ; or 

(h) altering or repealing the provisions of any law which, having been 
made before the commencement of this Act, by any authority in 
British India other than that local legislature, is declared by rules 
under the principal Act to be a law which cannot be repealed or 
altered by the local legislature without previous sanction; or 

(i) altering or repealing any provision of an Act of the Indian legislature 
made after the commencement of this Act, which by the provisions 
of that Act may not be repealed or altered by the local legislature 
without previous sanction. 


Provided than an Act or a provision of an Act made by a local 
legislature, and subsequently assented to by the Governor-General in 
pursuance of this Act. shall not be deemed invalid by reason only of its re- 
quiring the previous sanction of the Governor-General under this Act. 

(4) The local legislature of any province has no power to make any 
law affecting any Act of Parliament. l 

Where a person has a right of action against the East India Company 
that right of action cannot be taken away by any Act passed by the Indian 
legislature, after the possession of the Company had been vested in the 
Crown (n). 

Under Section 65 of the Government of India Act, 1858 all persons and 
public bodies shall and may have and take the same suits, remedies and pro- 
ceedings, legal and equitable, against the Secretary of State in Council as 
they could have done against the said Company. The Legislative Council 
of the Governor-General! derives its legislative powers from section 22, Indian 
Councils Act, 1861 which contains a proviso that the Governor-General 
_ in Council shall not have the power of making any laws or regulatons which 
shall affect any provision of the Government of India Act, 1858. The Chief 
Court held that Section 51(b) Lower Burma anes A 
im asmuch as it purported to take away the right which was ] 
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Similarly under section 53(2), Upper Burma Land and Revenue Regula- 
tion, a Civil Court shall not exercise, jurisdiction over any claim to the owner- 
ship or possession of any State land or to establish any lien upon or in other 
interests in such land (q). The Judicial Commissioner held that this section 
was ultra vires of the Legislature and said :— 

‘Now the concluding part of section 22 of the Indian Councils Act, 1861 
lays down that the Governor-General in Council shall not have the power 
to make any law or regulation which shall in any way, affect any part of the 
unwritten laws or constitution of the United Kingdom of Great Britain and 
Ireland, whereon may depend in any degree the allegiance of any 
person to the Crown of the United Kingdom. I take it that what this means 
is, no laws shall be made contravening the fundamental principles on which 
British civilization is based, e.g., freedom of the person, freedom of religion, 
equality before the law, etc. 

“Now section 53, Upper Burma Land and Revenue Regulation, seems 
to be clearly an attempt to introduce in a.mild way into Burma what is 
known in France as the “droit administratif,’ which is fundamentally 
opposed to English ideas. 

“I think it is clear that section 53(2) (ii), Upper Burma Land and 
Revenue Regulation, does affect one of the unwritten laws referred to in sec- 
tion 22, Indian Councils Act, and is, therefore, u/fra vires. It may well 
be that in a backward country, the advantages of the “droit administratif™ 
may far outweigh its disadvantages and that it may, therefore, be 
worth while to introduce such a scheme and the introduction could 
hardly be taken as a hardship to persons who lived under the old Burmese 
regime, and in the course of time as the people became more enlightened the 
operation of the scheme might be gradually restricted as is happening at 
present in France, but I think it is clear that such a scheme could be introduced 
by the British Parliament alone. 

s+ “I accordingly hold that section 53(2) Gi), Upper Burma Land and 
Revenue Regulation, is ultra vires of the Legislature and that the present 
suit was cognizable by the Civil Courts and I direct that the appeal be now 
heard on the merits.” 
». Section 82 of the Government of India Act, 1919, had provided for 
the power of Crown to disallow Acts of local legislatures and read thus: | 
“ )°@). When an Act has been assented to by the Governor-General, he 
4 oa Shall send to the Secretary of State an authentic copy thereof, and 
~ »© it shall be lawful for His Majesty in Genan to signify his disallo- 
#1 mwance of the Act. à 
vet bad Where the disallowance of an Act dus boii so signified, the prit 
mor, lieutenant-governor or chief commissioner shall forthwith 
-notify the disallowance, and thereupon the Act, as from the date 
i of the notification, shall become void accordingly.. ire 
And for the piedan Laws, ersa oe TE 
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Section 84 provided for the removal of doubts as to validity of certain 
Indian Laws as follows:— . l 

(1) A law made by any authority in British India shall not be deemed 

invalid solely on account of any one or more of the follonans 

reasons : z 

(a) in the case of an Act of the Indian legislature or a uakina: 
ture, because it affects the prerogative of the Crown; or $ 

(b) in the case of any law, because the requisite proportion of 
non-official members was not complete at the date of itsin- 
troduction into the council or its enactment; or 

(c) in the case of an Act of a local legislature, because it confers 
on magistrates, being justices of the peace, the same jurisdiction 
over European British subjects as that legislature, by Acts duly 
made, could lawfully confer on magistrates im the exercise of 
authority over other British subjects in the like cases. 

A law made by any authority in British India and repugnant 16 any 
Provision of this or any other Act of Parliament shall, to the extent òf that 
repugnancy, but not otherwise, be void. ) ei 

(2) Nothing in the Government of India Act, 1919 or this Act, or ih 
any rule made thereunder, shall be construed as diminishing iñ any respect 
the powers of the Indian legislature as laid down in section sixty-five of this 
Act, and the validity of any Act, of the Indian legislature or arly locableégisla- 
tare shall not be open to question in any legal proceedings on the ground 
that the Act affects a provincial subject, or a central subject, as the case may 
be, and the validity of any Act made by the governor of a province shall not 
be so open to question on the ground that it does not as to @ reserve 
subject. mn 4 

An interesting question had been raised in the courts of this ‘couiitey 
viz. whether the Indian Legislature was competent to legislate for. offences 
committed on the high seas. In R.v. Aloo Paroo (r); Sit H: Roper observed 
that “when the legislature of Great Britain proposed to itself to delegate 
legislative powers with regard to India and the courts therein to the legislative 


council of India, it is reasonable to suppose that it — ete ot Bas 
was intended to relegate to such legislative council Offence on the High), 
power to prescribe the law to be administered as `“ sat TH 


well as respect to offences committeed on the high seas and prosecuted in 
India as with respect to offences committed on the Indian soil? This 
rene neon ira Bontafama Co eee 
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There is no doubt that the Indian Legislature is competent to legislate 
with reference to the territorial waters. It can also legislate with reference 
to British Indians on the high seas beyond the territorial waters (u). The 
question is, has it got a power to legislate generally with reference to the high 
seas? Having regard to the fact that the Indian Legislature was a non- 
sovereign body and to the theory of international. law that territorial 
sovereignty does not extend beyond the territorial limits, it may be laid down 
that the authority of the Indian Legislature did not extend beyond the 
territorial waters. It should be noticed however that by the Indian Marine 
Service Act 1884, sec. 2 (47 & 48 Vict. c. 38) the Indian Legislature had been 
specially empowered to make laws for all persons employed or serving in, 
or belonging to the Indian Marine Service, provided that a law made under 
the section would not apply to any offence, unless the vessel to which the 
offender belonged was at the time of the commission of the offence within 
the limits of the Indian waters as defined by the Act. 

Sec. 3 of the Act defined the expression “‘Indian waters™ so as to include 
the high seas between the Cape of Good Hope on the west and the 
straits of Magellan on the east and all territorial waters between these limits. 
Then under this Act the Indian Legislature is specially authorized to legislate 
for offence committed on certain parts of the high seas by persons employed 
in the Indian Marine Service. i 

Sections 2, 3, 4, and 5 of the Indian Marine Service Act were later re- 
pealed by the Government of India Act 1919 as it repealed many other 
Imperial Statutes passed by the British Parliament during the period of nearly 
one and a half century beginning from the East India Company Act 1770 
to the Government of India Act, 1912. Relevant. to our present topic 
we may refer to Sec. 66 of the Act of 1919 relating to the laws for the Royal 
Indian Marine Service. Sec. 66(1) which is relevant reads :— 

A law made under this Act for the Royal Indian Marine Service shall 
not apply to any offence unless the vessel to which the offender belongs is, 
at the time of commission of the offence, within the limits of Indian waters, 
that is to say, the high seas between the Cape of Good Hope on the West 
and the straits of Magellan on the East and any territorial waters between 
those limits. | i eae 

Still later, with the commencement of the Government of India Act, 

- f 1935, the whole of the Act of 1919 (except its pre-amble) was repealed as 
| mentioned in Sec. 321 and the tenth Schedule appended to the 1935 Ac 
which provided three legislative lists, the federal and the other provincia 
== the third list being the concurrent list for the Federal and Provi 
— Authorities. The Power to make legislations on Maritime Shipping 
a Navigation, including Shipping and Navigation on trial waters ana Hie 
j Admiralty jurisdicition was given to the federal Legislature, so @ 
aws for offences with respect to any of those matters. Entri 
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Again Section 65 of the 1919 Act while specifying the powers: of the 
Indian Legislature to make laws put wide limitations on those powers and 
laid down that the Indian Legislature had not the power to make any law 
affecting the authority of Parliament or any part of the unwritten laws or 
Constitution of the United Kingdom of Great Britian and Ireland whereon 
may depend in any degree the allegiance of any person to the Crown of the 
United Kingdom or affecting the sovereignty or domination of the Crown 
over any part of British India. Sec, 65 also provided that the Indian Legisla- 
ture had not the power without the previous approval of the Secretary of 
State in Council to make any law empowering any Court other than a High 
Court, to sentence to punishment of death any of His Majesty's subjects 
born in Europe or the children of such subjects or abolishing any High 
Court, as already mentioned. Commenting upon those statutory provisions 
Dicey had said; The Legislative powers of the Governor General in Council 
(Indian Legislature) arise from definite Parliamentary enactments: These 
Acts constitute what may be termed as regards the legislative Council, the 
Constitution of India. Now observe, that under these Acts, the Indian 
Council is in the strictest sense a non-sovereign legislative body, and this 
independently of the fact that the laws or regulations made by the Governor 
General in Council can be annulled or disallowed by the Crown, (Dicey on 
the Law of the Constitution, 10th Ed, Page 99). All these are past history 
and any elaborate discussion on the topic cannot be the subject matter of 
these lectures. The Act of 1919 as well as the Act of 1935 have been repe 
aled in course of time as the country journeyed to its goal of independence. 

We now turn to the powers of the Government of India in their execu- 
tive capacity. A detailed examination of these powers would be outside 
the scope of this work. We shall confine ourselves to the consideration of 
the extraordinary powers that have been conferred on the Government by 
legislation. It is one of the principles of English law that nobody's property 
or liberty should be in jeopardy except under the sentence’ of a competent 
courtof law. This was also the guiding principle of British administration m 
this country. But certain exceptional powers had been conferred on the 
Indian executive which authorised it summarily to arrest and imprison indivi- 
duals, as also to confiscate their property without giving them-any opportu- 
nity to be heard in a court of law. Bengal Regulation Hf of 1813 enabled 
the Governor-General in Council to arrest and imprison any person. under 
a warrant issued under the Regulation. A person so arrested and imprisoned 
had no remedy in a court of law, a warrant of commitment being, a sufficient 






-~ authority for the detention of the person in any fortress, jail etc. _ = 
a warrant was issued after the arrest, that would not justify a sonet afsiamin - 
= Questioning the legality of the detention under the Regulati Jis ot = 


_ __ It-was contended in the case of Amir Khan already cited the Regulation — 
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Markby, J., who observed as follows :— 
imprisonment is given quite generally and the G 
is made the sole judge of the necessity of using it.” 

A similar power has been conferred on Government with reference to 
the arrest and detention of foreigners in this country. Act IH of 1864 gave 

Ea p e aa power to the Government of India as also to the Local 

Governments to order any foreigner to remove 
himself from British India, and in default to arrest and imprison him, upon 
such terms and conditions as the Government may deem sufficient for the 
peace and security of British India and of the allies of His Majesty and of 
the neighbouring Princes and States. 

In the case of Alter Caufman v. Governement of Bombay (w), where the 
Government under the above Act, had ordered Caufman and two others, 
all foreigners, to remove themselves from British India and had them, on 
their default, arrested and imprisoned, it was argued on behalf of the prisoners 
that the imprisonment was illegal, inasmuch as Act III of 1864 was intended 
to be applied to assure peace and security, and that the arrest of the prisoners, 
being not for that putpose, was illegal. Sterling, J., in overruling this con- 
tention observed that the Act gave the fullest power to the Government fo 
order any foreigner to remove himself from India, that the Government 
was the sole judge of what was necessary for the peace and security of British 
India and that if it acted according to the letter of the Act, the courts could 
not enquire into the sufficiency of its resasons for so acting. 

In exercising such extraordinary powers mentioned above, the executive 
should act in accordance with the provisions of the Act which gives them the 
power. First, it should not go beyond the Act; and secondly, if any 
procedure has been laid down for the exercise of the powers given by the Act, 
it should scrupulously comply with the same. Failure to observe either of 
these principles will justify a court of law to set aside anything done under the 
Act as being ultra vires and illegal. The first principle is illustrated by the 
case last cited and the second by another case viz:—ZJn the matteref Rudolph 7 
Stallmann (x). i id! E 

In the former case, the arrest and imprisonment of Caufman and two = 
others were declared illegal by reason of the direction contained in the warrant E 
that the persons named therein should remove themselves by sea to the places 
mentioned therein, it being held that such direction was ultra vires and 
Bailey, J.; was of opinion that the Government of India could not legislate== 
with reference to the high seas and that therefore the Government of Bombay 
had exceeded its power given under the Act in directing the prisoners tœ  — 
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“I think the power of arrest and 
overnor-General in Couneil 








- In the’ case of Stallmann, a German foreigner, who was afresid tomm- 
extradition under a warrant of the Government of India issued under the 
Indian Extradition Act (XV of 1903) it was held that the Government © 
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only issue a warrant by virtue of the provisions of the legislature authorising 
it,and that if those provisions have no: been carried out, the warrant and the 
custody thereunder may be pronounced illegal under Sec. 491 of the Criminal 
Procedure Code, though with the extradition proceedings themselves, the 
High Court, except as allowed by the Act, cannot directly interfere. 

Sec. 491 (since repealed) read as follows: 

i. Any High Court may, whenever it thinks fit, direet— 

(a) that a person within the limits of its appellate Criminal jurisdiction 
be brought up before the Court to be dealt with according to law; 

(6) that a person illegally or improperly detained in public or private 
custody within such limits be set at liberty; 

(c) that a prisoner detained in any jail situate within such limits be 
brought before the Court to be there examined as a witness in any 
matter pending or to be inquired into in such Court; 

(d) that a prisoner detained as aforesaid be brought before a Court- 
martial or any Commissioners*** for trial or to be examined 
touching any matter pending before such Court-martial or Com- 
missioners respectively; i 

(e) that a prisoner within such limits be removed from one custody to 
another for the purpose of trial; and 7 

(f) that the body of a defendent within such limits be brought in on the 
Sheriff’s return of cepi Corpus to a writ of attachment. 

2. The High Court may, from time to time, frame rules to regulate 
the procedure in cases under this section. , = 

Under Sec. 3 of the Extradition Act the Magistrate who holds the 

enquiry should take evidence for, as also against, a foreign criminal. 

this case, Stallmann asked for an adjournment of the inquiry with a view to 
procuring evidence in his behalf. The Magistrate refuscd to adjourn and 
to give him a reasonable opportunity of adducing evidence. It | accord- 








invalid and did not justify detention under it. The warrant was act 
Setaside and the petitioner set at liberty- i Pape Eee 
ð Extradition matters are now governed in India by the Extraditi i 
4962 and brought into force on Sth January, 1963 by notificatic 
‘the Gazette of India. Until then the law of extradition applic 
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“order the deportation of any undesirable alien, if he considers that such act 
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possessions. The Act of 1903 modified and supplemented those other laws. 
The case referred to above was decided under the Extradition Act of 1903 
In the case of State of Madras v. C. G. Menon (y), the Supreme Coun 
held that after India became a Republic, the Fugitive Offenders Act, 1881, 
has ceased to apply to India. Besides, there were many lacunae in the 
law relating to extradition then prevailing in India. In order to remove 
all these anomalies and to fill in the lacunae the Parliament, in 1962, 
passed the Extradition Act, 1962. Under this Act an extradition offence 
means (j) in relation toa foreign State, being a treaty State, an Offence pre 
vided for in the extradition treaty with that State and (i) in relation to 8 
Commonwealth country an offence which is specified in, or which may be 
specified by notification under, the Second Schedule appended to the 
Statute. Treaty includes those made before or after 15th August 1947 and 2 
foreign State means any State outside India other than a Commonwealth 
Country. The Act has been divided into 5 chapters and they relate to extra- 
dition of fugitive criminals to foreign States, return of fugitive criminals to 
Commonwealth countries, surrender or return of accused or convicted per- 
sons from foreign States or Commonwealth countries and liabilities of fugi 
tive criminals to be arrested and surrendered or returned. It also provide 
the Central Government with power to discharge any fugitive criminal. Whe 
the Central Government directs the District Magistrate to hold inquir 
under Sec. 5 of the 1962 Act the District Magistrate cannot delegate th 
inquiry to some other magistrate(z). The Statute of 1962 cannot be said to b 
exhaustive on the subject of extradition. Relevant to this topic are Section 
4 and 216 of the Indian Penal Code which show the extent to which the Cod 
applics to offences committed outside India. One has also to refer to th 
Foreigners Act passed by the Indian Parliament. Dicey in his Introductio 
to the Study of Constitutional Law had pointed out: Suppose, for exampl 
that a body of foreign anarchists come to England and are thought by Ü 
police on strong grounds of suspicion to be engaged in a plot, say for blowit 


up the Houses of Parliament. Suppose also that the existence of 


conspiracy does not admit of absolute proof. An English Minister, if! 
is not prepared to put the conspirators on their trial, hasno means of arres” 
them, or of expelling them from the country. In case of arrest or deter 










ed the lacuna and passed the Aliens Restriction Acts, 1914 and 1919 follow 
by the Aliens Order, 1953 under which the Home Secretary now has power 


is in the public interest. In India, Section 7 of the Influx from € akis 
(Control) Act, 1949 authorised the Central Government to remove ITO” 


any person who has committed or against whom a reasonable suspi — 


exists that he has committed an offence under the Act. The penalty’ 
moval is thus imposed not only when an offence is committed but als¢ 
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a reasonable Suspicion is entertained by the Central Government, a matter 
entirely of its subjective determination. There was no opportunity to the 
offender to clear his conduct. The Supreme Court accordingly struck 
down Sec. 7 as void (a). 
Entry 17, of the Federal Legislative list of the Government of India Act, 
1935 had authorised. the Central Government to make laws relating to admi- 
ssion into, and emigration and expulsion from India, including in rela- 
tion thereto, the regulation of the movements in India ai erties 
of persons who are not British subjects domiciled pr th ; Mapes 
in India, subjects of any Federal State or British 
subjects domiciled in the United Kingdom. Since after independence and 
the commencement of the Constitution of India the picture has completely, 
and quite naturally, changed. Arts 5 to 11 of the Constitution speak as 
to who are the citizens of India as on January 26, 1950 which is the date of 
the commencement of the Constitution and the Citizens have been classified 
into 3 categories, namely (a) citizens by domicile, (b) citizens by migration 
and (c) citizens by registration. Domicile implies permanent home and so 
mere domicile and residence will not make a persona citizen of India. He 
must have both domicile and at least 5 year’s residence to make him an 
Indian citizen. Art 6 Which speaks of migration supplements Art 5 in the 
conception of the idea of citizenship. But- Aft. 7 over-rides Arts 5 and 6 
and says any person who has after 1-3-1947 migrated from India to the terri- 
tory now known as Pakistan shall not be deemed to be a citizen of India,(6). 
Art 8 relates to the rights of citizenship of certain persons of Indian origin 
residing outside India. Art 9 lays down that no person can be a citizen of 
India under any of the Arts, 5, 6, or 8 if he has voluntarily acquired the citizen- 
ship of a foreign country. Whether a person has acquired the citizenship 
of a foreign country is to be determined by the Central Government (c). 
Art. 11 empowers the Parliament to make laws with respect to the acquisi- 
tion and termination of citizenship and all matters relating to citizenship. 
Accordingly, by virtue of this provision in the Constitution the Parliament 
has passed the Citizenship Act 1955 which provides for po rp of citizen- 
ship by birth (as on or after January 26, 1950). 
ri ‘It should be noticed, however, that the jurisdiction of the Courts of Law 
in this country to examine the legality of the acts of the executive may be taken 
away by law, and if this has been done in any case, the Courts are abso- 
lutely powerless to interfere, even if it be found that the act in question is 
not in conformity with the provisions of law. This has been made 
clear in the case of Mohamed Ali. mn that case the Government of 
Bengal acting under the Indian Press Act (I of 1910) seized a copy ofa 
t belonging to Mahomed Ali and entitled “Come over into Mace- > 
ca a help us,” the said pamphlet lta te pavi Penone er to be ro: 
4 Ebrah 3 of Bombay, 1954 S.C. ne 
is. Bait Steer Mik, Ae badu. 645; State of Biar v: Amar e 
Singh, A. I. R. 1955 S. C- 282. 5) TIEN ER ; : 
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forfeited to His Majesty by a notification issued by the Government of Bengal Z 
wntier the Indian Press Act. It was contended, inter alia, on behalf of the 
petitioner that the forfeiture and the scizure were bad in law, inasmuch as 
the notification declaring the forfeiture did not comply with the provisions 
ofthe Act. His Lordship the Chief Justice in overruling this contention 
observed as follows: “The notification therefore appears to me be defer 
tive in a material particular, and, but for Section 22 of the Act, it would 
(in my opinion) be our duty to hold that there had been no legal forfeiture” 
““That section, however, provides that every declaration purporting to 
be made under the Act shall, as against all persons, be conclusive evidence 
that the forfeiture therein referred to has taken place. The result is, that 
though 4 hoid the notification does not comply with the provisions of the 
Act, still we are (in my opinion) barred from questioning the legality of the 
forfeiture it purports to declare (d). 
The struggle for freedom of the Press is as old in our country as the 
straggle for freedom itself and from 1857 to the Indian Press Act of 1910 
to the Constition of India is a long way march. In 
= er of the our Penal Code of 1860, we still have Sec 124A 
i which makes sedition a crime against the State and 
therefore against the society and sedition would embrace all sorts of expres- 
sions by words, deed, writings,.signas or other visible representations which 
bring Or attempt to bring into hatred, contempt or disaffection towards the 
_ Government established by law in India. But comments expressing disap- 
probation of the measures of the Government with a view to obtain their 
alteration by lawful means without exciting or attempting to excite hatred, 
contempt or disaffection would not constitute sedition. Introduced into the 
Code in 1927 is Sec 295A which makes any deliterate and malicious acts 
intended to outrage religious feelings of any class by insulting its religion 
or religious beliefs punishable as an offence. In order to give effect to the 
International Convention for the Suppression of the Circulation of, and 
‘Traffic in, Obscene Publications signed at Geneva on September 12, 1923, 
‘Sees. 292 and 293 were inserted in the Penal Code by the Obscence = 
Publications Act of 1925. Section 228 is another provision in the Code 
which makes it an offence if one intentionally offers an insult or ii ob | 
interruption to any public servant, while such public servant is sitting 1 aay. 
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-stage ọfa judicial proceeding. ‚What, however, is unfortunate in cases com- 
















ing ander this section.is that the Court is both the prosecutor and. ze 0 
the offence of contempt of the Court. Courts of record have inherent power 
to punish contempts of their authority whether committed in the f 
the Gourt or vicariously upon the,persons of their officers. Art 129 ofti 
= Constitution of India says that the Supreme Court shall be a cout poets 
~ sand shall have all the powers of such a court including the power to pun 
_ for contempt of itself and it is a summary power as the Court itself hela! 
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swing his arms” Art 19(1)(a) of our Constitution says that all citizens of 
India shali have the right to freedom of speech and expression. The word 
expression, the Supreme Court says in Ramesh Thapar’s case(/) would 
include the idea of publication and in a later case, Hamdard Dawakhana.y. 
Union of India (g), that it would also include the right to acquire and 
import ideas and information about matters of common interest. But Act 
19(2) lays down in a very peremptory manner that pies Decency iut 
nothing of such freedom or the right to it, shall Morality: 

affect the operation of any existing law, or prevent 

the State from’ making any law, in so far as such law imposes reasonable 
restrictions on the exercise of the right conferred by Art 19(1) (a) in 
the interests of the sovereignty and integrity of India, the security of the 
State, friendly relations with foreign States, public order, decency or ‘morality 
or in relation to contempt of court, defamation or incitement to am offence. 
Giving a harmonious construction to these apparently conflicting features 
in the right Mukherjea J of the Supreme Court said in Gopalan v: State of 
Madras (h) that our Constitution attempts to strike a balance between 
individual liberty and social control Banning D. H. Lawrence’s Lady 
Chatterly’s Lover in India, Hidayatullah J observed in Ranjit Udeshi v. State 
of Maharastra (i) that Sec 292 of the Indian Penal Code manifestly embodies 
reasonable restrictions because the law against obscenity, of course; correctly 
understood and applied, seeks no more than to promote public decency and 
morality, though the learned Judge commented that “the world has certainly 
moved far away from the times when Pamela, Moll Flanders, Mrs Warren's 
Profession and even Mill on the Floss were considered immodest..:......The 
world is now able to tolerate much more than formerly, having become in- 
durated by literature of different sorts. The attitude is not yet settled.” 
See now the later decisions of the Supreme Court in film censorship cases 
(Ð in respect of the film—Satyam, Sivam, Sundaram. Jurist Cowen in his 
Tagore Law Lectures on ‘Individual Liberty and the Law’ (1977) has aptly 
pointed out: “In the United States the law is very different.’ Justice 
Douglas has put characteristically that: “We have made our choice refus- 
ing to sacrifice freedom of the Press to the whims of Judges. We know 
that judges as well as editors can be tyrants and in Pennekam v. Florida, 
the Supreme Court of the United States reversed a State court conviction for 
the publication of articles attacking judicial integrity and performance. 
In Garrison v. Louisiana, the Supreme Court reversed a conviction for 
criminal libel for sharply critical statements on the motives and abilities of 
county court judges. In this case the court applied the rule of: New | 
York Tishes v. Sullivan, regatding pele renin raea Hc ers > ee 
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of that rule” Referring to India’s Art 19, Cowen pointed out: “Art 1X2) 
Of the Constitution is quite explicit in affirming that nothing in Art 1911) (a) 
setting forth a guarantee of freedom of speech shall affect the operation of 
any existing law or prevent the State from making any law relating to 
contempt of court.” Mr Justice Mukherjea said in the broadest terms in 
Brahma Prakash Sharma v. Uttar Pradesh(k) that any publication cal- 
culated to interfere with the due course of justice or proper administration 
of law by such court......can be punished summarily as contempt and Justice 
Douglas in his Tagore Lectures had pointed specifically to the strictness of 
the Indian law of contempt as compared with the American law. 
In this connection it is important to note that after the appointment in 
1953 of the States Reorganisation Commission in India, the Akali Party 
in the Ponjab started a campaign for the partition of the State of Punjab 
on cOmmonal and linguistic basis. Two newspapers, the Daily Pratap and 
the Wir Arjun opposed the Akali demand for partition. A tension followed 
and the State of Punjab passed the Punjab Special Powers (Press) Act, 
1956 in October. 1956 and the President assented to it. Examining the 
Mma. c E s validity or otherwise of the 1956 Act, upon two 
epim., setiyfaction Petitions under Art 32, the Supreme Court found 
of the Government. 
2? . that the statute authorised the State Government 
vör its delegated authority to impose pre-censorship and enable the Govern- 
‘ment or the authority, incase of disobedience, to order the seizure of all 
copies of any publication and of the printing press or other instrument or 
apparatus used in the publication and the Act provided for punishment for 
the contravention of any of its provisions. Before the Supreme Court in 
the case Virendra v: State of Punjab (D), the provisions were challenged on 
‘the ground of giving arbitrary and uncontrolled discretion to the Govern 
ment to curtail freedom of speech on its subjective satisfaction. The Court 
‘said that in the tension prevailing, the conferment of the powers to be exer- 
cised on the subjective satisfaction of the Government was not an unreason- 
able restriction. The Government which is in possession of all the mate- 
ial facts was the best authority to determine the time when, and the extent 
_ to which the restrictions were to be imposed and to take anticipatory action. 
See 3 of the Act was however, struck down as ultra vires being i j- 
‘as it neither laid dowmany time limit for the operation of the order nor did 
it provide for any representation to the Government against the order as 
safeguards in those respects were essential. These safeguards had been 
i in’ another statute, namely, the Prevention of Publication of Objec- 
datter Ae 1976 which had closely followed the model of th 
The 1976 Act.was put beyond challenge as to its uncor stitu 


rbsequ ently repealed in April, 1977 and then effaced from 1 he s$ 
© But the Supreme cpanel it upheld the provisions of Sec | 
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the Code of Criminal Procedure in the case Bahulal Parate v. Maharastra (m) 
struck down that part of the Sec 144 which had authorised the State 
Government to extend the life of the prohibitory order beyond two months 
in the absence of any safeguards and provision for the aggrieved party to 
make representation to the Government against the order(m). The section 
has since been amended removing the lacunae. Fundamental rights cannot 
be made to depend on the presumed fairness and integrity of officers of 
the State (o). A statute when found invalid as being unreasonable is not 
saved by its being administered in a reasonable manner (p). 

So far as the question of protection of the publication of procecdings 
of Parliament and State Legislatures is concerned the lastest position is 
contained in Act 361A as inserted by the Constitution (44-th Amendment) 
Act, 1978 which says— 

(1) No Person shall be liable to any proceedings, civil or criminal, 
in BAY court in respect of the publication k> EE Pei 
newspaper of a substantially true report of any pro- tion of Proceedings of 
ceedings of either House of Parliament or the Parliament and State 
Legislative Assembly, or, as the case may be, either ARE 
House of the Legislature of a State, unless the publication is proved to 
have been made with malice: 

Provided that nothing in this clause shall apply to the publication of 
any report of the proceedings of a secret sitting of either House of Parliament 
or the Legislative Assembly, or, as the case may be, either House of 
the Legislature of a State. " A 

(2) Clause (1) shall apply in relation to reports or matters broadcast 
by means of wireless telegraphy as part of any programme or service pro- 
vided by means of a broadcasting station as it applied in relation to reports 
Or matters published in a newspaper. E 

We may now recall what Blackstone said, “The King is not bound. 
by any act of Parliament, unless he be named therein by special and parti- 
cular words. The most general words that can be devised...... affects not. 
himin the least, if they may tend to restrain or diminish any of his: 
rights or interests. For it would be of the most mischievous consequence 
to the public, if the strength of the executive power 7 ' 
were liable to be curtailed without its own express oo is not bound 
consent by constructions and implications of the isidi e 
subject. Yet, when an Act of Parliament is expressly made for the pre- 
servation of public rights and the suppression of public wrongs, ana 
does not interfere with the established rights of the Crown, it is sai 


to be binding as well upon the king as upon the subject; and. p: 
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the king may take the benefit of any “particular act, tho 
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specially named.” (Biackstone, Commentaries, Vol 1, 261-262). But the 
Proposition that whenever a statute is enacted for the public good, the 
Crown must be held to be bound by its provisions cannot now be regarded 
as sound except in a strictly limited sense. As Lord Du Parcq observed: 
Every statute might be supposed to be ‘for the public good’, at least in inten- 
tion, and even when it is apparent that one object of the legislature is to pro- 
mote the welfare and convenience of a large body of the King’s subjects by 
giving extensive powers to a local authority, it cannot be said, consistently 
with the decided cases, that the Crown is necessarily bound by the enactment. 
The apparent purpose of the statute is one clement, and may be an important 
one, to be considered when an intention to bound the Crown is alleged. If 
it Can be affirmed that, at the time when the Statute was passed and received 
the royal sanction, it was apparent from its terms that its beneficient purpose 
must bə wholly frustrated unless the Crown was bound, then it may be 
inferred that the Crown has agreed to be bound (q). Our Supreme Court 
has approved and accepted these principles (r). 

> To go back to the past, as reminded by Ilbert, in addition to statutory 
powers the Governor-General in Council enjoyed such of the powers, 
prerogatives, privileges and immunities appertaining to the Crown as were 

jate to the case and consistent with the system of law in force m 
India. Thus it had been decided that the rule that the Crown is not bound 
by @ Statute unless expressly named therein applied also to India. In this 
connection Ibert refers to Secretary of State for India in Council v. Bombay 
Landing & Shipping Co (5 Bom. H. C. Rep. O. C. J. 23); Ganpat Pataya V. 
Collector of Canara (1. L. R. 1 Bom 7); Secretary of State for India V. 

bhai (1. L, R. 14 Bom 213, 218) and Bell v Municipal Commissio- 
sarasi Å Madras (I. L. R. 25 Mad 457). 

The Governor-General in Council had also, by delegation, powers of 
making treaties and arrangements with Asiatic States, of exercising jurisdic- 
tion other powers in foreign territory and of requirmg a ceding 
territory, TOH Moreover the Government of India had powers, rights, 

derived not from the English Crown but from alts Native 

‘whose tule it had superseded (1). 
rE or the, Govt. of India Act 1919 had provided that subject to’ the 
provisions of the Act and the rules made thereunder, the superintendence, 
vested inte Governor of ay Civil and Military Government of India was 
eralin Council who was required to pay due - 
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sweeping provision fully effective, Sec. IFO of the Act provided exemption 
of the Governor General, each governor and each of the members of the 
Executive Council and minister from being subjected to the original jurisdic- 
tion of any High Court by reason of anything counseiled, ordered or done 
by any of them in his public capacity and from being arrested or imprisoned 
in any suit or proceeding. The Government of India Act 1935 had 
categorically laid down, ina more precise language in Sec. 306 that no 
proceedings whatsoever shall lie in, and no process whatsoever shall issue 
from any Court in India against such persons or even the Secretary “of 
State whether in a personal capacity or otherwise, and except with ‘the 
sanction of His Majesty in Council no proceedings whatsoever shall 
lie in any Court in India against any person who has been the Governor 
General, the Governor of Province, or the Secretary of State im respect 
of anything done..or omitted to be done by any of them during his 
term of office in performance or purported performance of the duties 
thereof. 

Indemnity for past acts provided in Sec 270 of the Government of India 
Act, 1935 was, however, omitted by the India (Provisional Constitution) 
Order, 1937, though the provisions relating to public servants against pro- 
secution and suits were maintained. No such immunity is however provided 
in the Constitution of India. On the other hand statutes have been passed 
to launch prosecution against past ministers and people who held high Offices 
including even the Prime Minister and provisions were made for Setting a 
Special Courts for the said purposes. 


Section 132 of the Government of India Act, 1919 provided that all 
treaties made by the East India Company, so far as they were in force at the 
commencement of the Act, were binding upon His Majesty, and all contracts 
made and liabilities incurred by the East India Company may, so far as they 
were outstanding at the commencement of this Act, be enforced by and 
against the Secretary of State in Council. Section 44 of the Act, _ however, 
restricted the power of the Governor General in Council to ‘make war 
or treaty. It could declare war or make treaty or ng 
commence hostilities or enter into any treaty for aon atutery Pramgerot 
making war against any prince or State in India or enter into any tr treaty 
for guaranteeing the possession of any such prince or state. When the 
Governor General in Council commences any, hostilities.or makes any 
treaty, he shall forthwith communicate the same, with reasons therefor, 
to the Secretary of State. Section 285, 286 of the Governme of India Act, 
Se spoke of the relation between the Crown and the ; Indian States and 
subject, in the case of a Federal State, to the provisions of the ent of 

cess sion of that State, nothing in the Act ‘of 1935 affected” ights and — -a 
tions of the Crown in rełation to- the Indian peeti country : 
marched to its freedom the patience and iron will 





; Ultimately, the mag purses to the Indian princes 
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led-te the legal battle in Madhav Rao v. Union of India (u). Arts 291 and 362 

of the Constitution were repealed by its 26th Amendment and new Art 363A 
Was inserted by which recognition granted to Rulers of Indian States ceased 
and privy purses were abolished. Under the Constitution the subjects of 
foreign affairs and all matters which bring the Union into relations with any 
foreign country and entering into treaties, agreements and conventions with 
foreign countries and of War and Peace are in List I i.e., the Union List of 
the 7th Schedule of the Constitution. Though Art 2 of the Constitution 
says that the Parliament may by law admit into the Union, or establish, new 
States on such terms and conditions as it thinks fit and Art 3 speaks of forma- 
tion of new States and alteration of areas, boundaries or names of existing 
States, it cannot cede any Indian territory to a foreign State (v). 

Among the non-statutory powers which the Government of India enjoy- 
ed as representing the Crown, which was the sovereign power in this country 
then was the power to commit what are known as “acts of State,” for which 
it Was not answerable to any court of law. The latter is competent to deter- 
mine whether an act purporting to be an ‘“‘act of State,” is in fact such an 
act. But once it is determined that it is an act of State, it can offer no 
redress to an aggrieved party. A number of cases has been decided on this 
point, the most important of which are given in the footnote (w)- 

An Act of State as defined by Sir Fredrick Stephen, is an act injurious 
to the person or property of some person who is not at the time of that acta 
subject of Her Majesty; which act is done by a representative of Her Majesty's 
authority and is either sanctioned or subsequently ratified by Her Majesty. 
Itis therefore a wrong done to an alien under a state policy and the wrong 
‘saat naif tenia is not amenable to be remedied in any municipal 

Court. It is an arbitrary act done under the 
Sovereign power and it is without any remedy. Such illegal act cannot 
be done by the Sovereign against its own subject under colour of ‘Act 
of State (x) or against a friendly alien residing in British territory O). 
‘An act, as Ivor Jennings puts it, done by a British Officer or un 
‘the authority of the Crown, in a foreign country and against ie 
foreigner would be an act of State, and not actionable, even if it w 


have been actionable in other circumstances. Our Supreme Court i 
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also observed that it is impossible for a sovereign to exercise an Act of State 
against its own subject” (z): 

Speaking on the development of the Act of State, Subba Rao Jof the 
Supreme Court said in State of Gujarat v. V.F. B: Mithibarwaéla (a) that an 
act of State is an arbitrary act not based on law, but on the modern version 
of might is right. It is an act outside the law. In the primitive society 
When a tribe conquered another tribe, the properties of the vanquished 
were at the mercy of the conqueror. The successful army used toypillage, 
plunder and commit acts of arson and rape. When society progressed, 
the doctrine of Act of State was evolved, which really was a-civilized 
version of the primitive acts of pillage and plunder of the properties of 
the conquered tribe. But the further progress of civilization brought 
about, by custom and agreement, factual recognition of pre-existing rights 
of the people of the conquered State. There are two different lines of 
approach—one adopted by the imperialistic nation and the other by others 
who were not. That divergence was reflected in English’ and American 
Courts. All the jurists of international law recognise the continuity of 
title to immoveable property of the erstwhile citizens of ceding State 
after the sovereignty changed over to the absorbing State>” The learned 
judge quoted from Oppenhiem’s International Law where it is said: “It must 
be specially mentioned that, as far as the Law of Nations is concerned, the 
subjugating State does not acquire the private property of the inhabitants 
of the annexed territory. Being now their Sovereign, it may indeed impose 
any burden it pleases on its new subjects—it may even confiscate their private 
property, since a sovereign State can do what it likes with its subjects but, 
subjugation itself does not by International Law affect private property.” 
Thus an Act of State derives its authority not from a municipal law but from 
ultra-legal or supra-legal means and as such the Municipal Courts have no 
power to examine the propriety or legality of an act which comes within 
the ambit of an ‘Act of State’. Whether the act of State relates to public 
tights or to private rights, the result is the same. It E mA 
is beyond the jurisdiction of the Muncipal Courts. Scan ‘Semen er may 
Similarly by virtue of the treaty by which the new F. gs 
territory has been acquired it may have been stipulated’ that the» pre> 
existing rights of old inhabitants shall be respected, but such stipulations 
cannot be enforced by individual citizens because they are not partiés to'those 
stipulations. Where the Municipal Courts have beén recognised by the new 
Sovereign, such courts have the power and jurisdiction to’ investigate‘and : 
ascertain only such rights as the new sovereign has chosen to recognise oF j 
acknowledge by legislation, agreement or otherwise (b). So it was Very cor- 
rectly summed up by Hidayatullah J of the Supreme Court in Mithibarwala’s > epee 
case by saying that the essence of an Act of State is an | 
sovereign power on principles which are paramcunt to the Municipal Law, — 
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against an alien and the exercise of the power is neither intended nor purports 
to be legally founded. A defence that the injury is by an Act of State does 
mot sock justification for the Act by reference to any law, but guestions the 
yurisdiction of the court to decide upon the legality or justice of the action. 
The Act of State comes to an end only when the new sovereign recognises 
either expressly or implicdly the rights of the aliens. Tt docs not come to an 
end by any action of subordinate officers who have no authority to bind 
the mew sovereign. Till recognition, either express or implied, is granted 
by the mew sovereign, the Act of State continues. In the words of Fletcher 
Moulton L. J. “An Act of State is essentially an exercise of sovereign power 
and hence cannot be challenged, controlled or interfered with by municipal 
courts: Its sanction is rot that of law, but that of sovereign power, and 
whatever it be, municipal courts must accept it as it is without question. 
But it may, and often must, be part of their duty to take cognizance of it. 
For instance. if an act is relied on as being an Act of State, and as thus afiord- 
img an answer to claims made by a subject, the courts must decide whether 
it Was in truth an Act of State, and what was its nature and extent’(c). 

What was the position of the Crown in India as regards its liability to 
be sued in a court of law? “It may be stated,” says Anson, “‘as a general 
rule, that no action can be brought against a sovereign in person.” In 
England when a subject had a cause of action, legal or equitable, against the 
Crown, he could not proceed by suit, but had to adopt.a special 
procedure called the Petition of Right. Even this procedure was available 
to the subject in certain cases but not in all (d). 

But still the Rule of Law remains an essential characteristic of the English 
Constitution. This Rule of Law means absence of arbitrary power of the 
Executive and the sovereignty of Parliament in contrast to the state of affairs 
im the totalitarian States with their apparatus of secret police and people’s 
Courts administering not law, but the orders of those who can dictate the 
people's will. Prior to 1947, not only, was the Crown beyond the. reach 

; of the Courts but also the Government. departments 
oe could not be sued. Thus the aggrieved person had 
no legal remedy either against the Crown or against 

Goyerament Departments. To remove the anachronism between, this 
position and the Rule of Law, the British Parliament enacted the Crown Pro- 
ceedings Act, 1947. By virtue of this Act, Courts in the United Kingdom 
a remedies against injuries for wrongful acts committed by the admi- 
ity or its officers. The Crown exercises its legal powers 

aaa ainiin, In other words a minister performs his. Fuactian ssa 
servant of the Crown and so does a Civil servant. The Crown can t 
be sued for breach of contract against the department co 
‘@ppropriate department can be identified the suit may be brought a again 
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duty and it is subject to the same liabilities as an ordinary private person. 
The Crown would also be liable for tort or civil wrong When it exercises 
its functions wrongly or without lawful authority interferes with the person 
or property of any Citizen. If an administrative officer commits a crime 
in the course of his employment he is liable to be tried in the ordinary courts 
and punished as an ordinary citizen. The Act of 1947 provides, to be precise, 
that the Crown shall be subject to all those liabilities in law to which, if it 
were a private person of full age and capacity, it would be subject:—(@) in 
respect of torts committed by its servants or agents; (b) in respect of any 
breach of those duties which a person owes to his servants at common law 
by reason of being their employer; and (c) in respect of breach of the duties 
affecting at common law the ownership, occupation, possession or control 
of property.” 


Commenting on the present day legal position of the Acts of Crown, 
Ivor Jennings, has aptly said: “The common law has a maxim that the King 
can dono wrong. Most of its consequences have been swept away by recent 
legislation, but it is still true that the law applying to the Crown and 
its servants is different from the law applying to private persons, even in 
respect of Civil liability. No proceedings can be brought against the Queen 
herself, for the Courts are her Courts, they act in her name, and their powers 
Were originally derived from the authority of the Crown, though they have 
long since successfully asserted their independence, and in the main their 
functions are now provided for by legislation. But, generally speaking, 
Proceedings can now be brought against the Crown in respect of acts done 
by the Queen’s servants, by taking proceedings against the appropriate 
Government Department or, where there is no appropriate Department or 
reasonable doubt about which Department is appropriate, they may 
be brought against the Attorney General; and a Special procedure is laid 
down by the Crown Proceedings Act, 1947 for securing damages and costs 
from the Crown.” (Law and the Constitution, p. 222). 


In India also, no suit or action lay against the Crown. But one having 
a claim against the Crown was not without remedy in a court of law. By 
Statute 21 & 22 Vict. C. 106 sec. 2, the territories and revenues of India were 
transferred from the East India Company to the Crown. In order, however, 
that no one should be deprived of any right or claim r = 
which he might have had against ‘the Company, Position in Midia 
Sec. 65 of the Statute provided that the Secretary of 
State if Council as a body corporate might be sued in all cases in which the 
Company might have been sued. It was further provided by sec. 68 that 
“neither the Secretary of State nor any member of the Council shall be per- 
sonally liable in respect of any contract entered into under the authority 
of this Act or other liability of the said of State. Fag Saad 
of State in Council in their official capacity; but all such liab 
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The position then was this that the Secretary of State in Council was 
liable to be sued in all cases in which suits might have lain against the East 
India Company. To determine therefore under what circumstances a suit 
could lie against the Secretary of State in Council, we have first of all to 
find out the circumstances under which the Company was liable to be sued. 

The position of the Fast India Company was of an anomalous character. 
They started as a trading corporation, but in course of time they came to 
acquire extensive territories and assumed the function of a sovereign power 
in thos: territories. Parliament by legislation allowed them to remain in 
possession of the terrtories acquired by them as also to exercise the functions 
of government therein, subject however. “to the undoubted sovereignty of 
the Crown of the United Kingdom of Great Britain and Ireland in and over 
the samo” (53 Geo. II c. 155). Thus the Company came to be invested 
with powers and privileges of a twofold character, namely, power to carry 
On trade as merchants. and (subject only to the prerogative of the Crown to 
b- exercised by the Board of Commissioners for the Affairs of India) power 
to acquire and retain and govern territory, to raise and maintain armed forces 
by sea and land and to make peace or war with the natives of India. It 
has been held in a large number of cases that the Company was subject to 
the jurisdiction of municipal courts in all matters and proceedings undertaken 
by them as a private trading company (e). But that they were not so subject 
in matters and proceedihgs undertaken by them in their character of terri- 
torial Sovereign (/). No doubt on account of the two-fold capacity of the 
Company, it was extremely difficult to ascertain whether any particular act 
WAS to be attributed to the exercise of their sovereign power or to their func- 
tions as a trading corporation. Once however it was established that the 
act complained of belonged to the former category no court was entitled to 
question its propriety. She 

This being the position of the East India Company, it follows that the 
Secretary of State for India in Council was liable to be sued only in respect 
of those acts done in the conduct of undertakings which might be carried on 
yee individuals without sovereign power, but not in respect of acts 
which can only be done by sovereign authority, This principle was lai = 
down in the well-known case of P. & O. Co. V. Secretary of State (g) and has 
since been followed in a number of cases(/). ae biter" = 

Similar provisions were also made in the Government of India Act, — 
1915, which was enforced in 1919. Section 32 of this Act laid down that 
= Phe Sorestary of, State in Council may sue and be sued by the mame % 
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the Secretary of State in Council as a body corporate and every person 


Position under the should have the same remedies against it as he 
Constitution. might have had against the East India Company if 


the Government of India Act, 1858 and this Act of 1919 had not 
been passed. The property for the time being vested in His Majesty for the 
purposes of the government of India shall be liable to the same judgments 
and execution as it would have been liable in respect of liabilities lawfully 
incurred by the said Company. But all such liabilities, and all costs and 
damages in respect thereof, shall be borne by the revenues of India. As the 
structure of the administration changed with the coming into force of the 
Government of India Act, 1935 the provisions relating to suits and pro- 
ceedings underwent a change consistent therewith. Section 176 of the 
1935 Act had provided that the Federation may sue or be sued by the name of 
the Federation of India and a Provincial Government may sue or be sued by 
the name of the Province, and, without, prejudice to the subsequent provisions 
of Chapter III of Part VII of the Act, may, subject to any provisions which 
may be made by Act of Federal or Provincial Legislature enacted by virtue 
of powers conferred on that Legislature by this Act of 1935, sue or be sucd 
in relation to their respective affairs in the like cases as the Secretary of State 
in Council might have sued or been sued if the 1935 Act had not been passed. 
The relevant provisions for suit and proceedings in the Constitution of India 
follow the above pattern both in language and spirit as Art 300 lays down: 
The Government of India may sue or be sued by the name of the Union of 
India and the Government of State may sue or be sued by the name of the 
State and may, subject to any provisions which may be made by Act of 
Parliament or of the Legislature of such State enacted by virtue of powers 
conferred by this Constitution, sue or be sued in relation to their respective 
affairs in the like cases as the Dominion of India and the corresponding 
Provinces or the corresponding Indian States might have sued or been sued 
if this Constitution had not been passed. The Dominion referred to is one 
of the two dominions, India and Pakistan, created earlier, by the Indian 
Independence Act, 1947 (10 & 11 Geo. VI, c. 30) passed by the British Parlia- 
ment on 18th July 1947. It was an Act to make provision for the 
setting up in India of two independent dominions, to substitute other 
provisions for certain provisions of the Government of India Act, 1935, 
: which apply outside those dominions, and to provide for other matters 
consequential on or connected with the setting up of those dominions. 
Relevant to our present topic Section 15 of this Act of 1947 is important 
as it relates to legal proceedings by and against the Secretary of State. It 
is not necessary to go into the details of this section but it will be of interest 
to note what sub-section (1) of Sec 15 reads. It says: Notwithstanding any- 
= thingin this Act, and in particular, notwithstanding any of the provisions of 

















2 passing of this Act, would authorise legal proceedings to be taken, in India ree 2 
or elsewhere, by or against the Secretary of State in respect of any right __ 
_ or liability of India or any part of India shall cease to have effect on vi 
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CIVIL SERVICES IN INDIA 


What is the position of the servants of the Government in this country? 
The English law on the point is quite clear. In Dunnv. The Queen, it was 
laid down “that servants of the Crown, civil as well as military, except 
in special cases where it is otherwise provided by law, hold their offices during 
the pleasure of the Crown.” This means that they can be dismissed, 
suspended or retired at the pleasure of the Crown and that no municipal 
court will question the propriety of the measure. The courts in England 
have gone so far as to say that the Crown has an inherent power to dismiss 
any of its servants, unless it has been taken away in any particular case by 
Parliament and “‘that if any authority representing the Crown were to exclude 
such a power by stipulation, that would be a violation of the public policy 
of the Country and could not derogate from the power of the Crown” (a). ~ 

In India there were certain officials who held their office during 
the pleasure of the Crown e.g., judges of the several High Courts, members 
of the Civil Service. What about the rest? The question was discussed 
in Jehangir v. Secretary of State (b). There the 
learned judge after going through all the authorities 
appears to hold that those public servants who are charged with functions 
which are in themselves the acts or attributes of sovereignty hold their office 
during the pleasure of the Government, but that those who are not so charged 
hold their office in terms of the contract entered into by them with the 
Government (per Tyabji, J., 213). l 

The power to dismiss servants at pleasure includcs the power to ei 
them; as also to suspend them at pleasure (c). 

A public servant who has been dismissed is not entitled ag sue for < 
declaration that there were no good grounds for dismissing him, nor for a 
declaration that his dismissal was in contravention of rules framed 
Government, nor for a declaration that his dismissal should have been 
notified (d). ative 
s The Government of India Act, 1833 3 & 4WilllV, rad 85) had provided _ 
in Sec 74 of the Statute that it was lawful for His Majesty to remove or dismiss 
any, person holding any, office or employment under the East ius, a Conpnny: 


Pleasure Theory 
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and Sec 75 thereof provided that the Court of Directors were alsc competent 
to remove or dismiss any officer or servant of the Company. At the same 
tyme Sec 87 of the same Statute of 1833 laid down that no native of the terri- 
tories (of India) nor any natural born subject of His 
Majesty resident therein shall by reason only of religion, 
place of birth,descent, colour or any of them, be dis- 
abled from holding any place, office or employment under the said company. 
The law makers in the United Kingdom had then laid down the seeds 
of Indianisation of the Civil Services in our country nearly 159 years ago. But 
the spirit so expressed in the statute was not given a free play for several 
decades and Mr. Stanhope, a British Under Secretary of State for India in the 
course of his Budget speech on the floor of the U. K. Parliament lamented 
in 1879 that the effect given to the aforessaid policy for more than 40 years 
had been spasmodic, unsystematic and altogether incomprehensible by the 
mass of the natives while a great increase had taken place in the number of 
Europeans in some brarches of the Public service, and various other acts 
had given rise to the idea that the policy announced had been abandoned”. 
So the Under Secretary stated in 1879 that it had now been decided not 
only that higher offices should be thrown open then those for which natives 
had hitherto been eligible, but also that there should be a diminished number 
of covenanted Civilians sent from this country, so th: 1 a larger occupation 
might be given to the natives”. In passing it may be mentioned that in express- 
ing his mind in the manner he did the Under Secretary was fighting against 
the protests raised by a certain portion of the English Press which vigorous- 
ly protested against the appointment of natives to high positions. The 
reaction to such...protests was equally stupendous in India and 100 years ago, 
or rather at the right moment, the Statesman of Calcutta in its editorial on 
July 19, 1879 growled against such protest and condemned it as strong 
as possible in sharp and unequivocal language and answered the comments 
which appeared in the Pall Mall Gazette (London) by specifically telling the 
English Press that it was violently wrong and mischievous to say (as the : 
English Press did) that the Orientals had ‘defective morality’ and were always 
mixed up with a set of family relations and their kith and kin were a legion 
and so they had difficulty in administering even justice and holding th ; 
balance fairly. The Statesman of Calcutta reminded the English Press of 
“important fact that natives were even then largely appointed to 
which they were required to administer justice. The vast majority of a 
Civil suits were being tried by the native Munsiff or Subordinate | 
and not by the European District Judge. Suits of great importance 
value wete being disposed of by native Judicial Officers.” The S 
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and responsibilities of high and important offices in their own country. 
A historical necessity however followed for political and administrative 
reforms in the Country and different statutes were passed by the Parlia 
ment in England relating to the governance of India and specific provisions 
as to the conditions of service of the Civil Servants in India were 
made for the first time in the Government of India Act, 1919. Sec 96-B of 
the 1919 Act read as follows: 

(1) Subject to the provisions of this Act and of rules made thereunder, 
every person in the civil service of the Crown in India holds office during 
His Majestv’s pleasure, and may be employed in any 

s 5 Tp Section 96-B Govt. of 
manner required by a proper authority within the India Act. 1919. 
scope of his duty, bt no person in that service may be 
dismissed by any authority subordinate to that by which he was appointed, 
and the Secretary of State in Council may (except so far as he may provide 
by rules to the contrary) reinstate any person in that service who had 
been dismissed. 

If any such person appointed by the Secretary of State in Council thinks 
himself wronged by an order of an official superior in a governor's province, 
and on due application made to that superior does not receive the redress 
to which he may consider himself entitled, he may, without prejudice to any 
other right of redress, complain to the Governor of the province in order to 
obtain justice, and the governor is hereby directed to examine such complaint 
and require such action to be taken thereon as may appear to him to be just 
and equitable. 

(2) The Secretary of State in Council may make rules for regulating 
the classification of the civil services in India, the methods of their 
recruitment, their conditions of service, pay and allowances, and discipline 
and conduct. Such rules may, to such extent and in respect of such matters 
as may be prescribed, delegate the power of making rules to the Governor 
General in Council or to local governments, or authorise the Indian legislature 
or local legislatures to make laws regulating the public services: 

Provided that every person appointed before the commencement of the 
Government of India Act, 1919, by the Secretary of State in Council to the 
civil service of the Crown in India shall retain all his existing or accruing 
rights, or shall receive such compensation, for the loss of any of them as the 
Secretary of State in Council may consider just and equitable- 

(3) The right to pensions and the scale and conditions of pensions 
of all persons in the civil service of the Crown in India appointed by the 
Secretary of State in Council shall be regulated in accordance with the rules 
in force at the time of the passing of the Government of India Act, sis 
Any such rules may be varied or added to by the Secretary of State i in Co 


and shall have effect as so varied or added to, but any such variation or 


tion shall not adversely affect the pension. of Any, member of the service p 
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right to which any person may, or may have, become entitled under the 
provisions in relation to pensions contained in the East India Annuity Funds 
Act, 1874. 

(4) For the removal of doubts it is hereby declared that all rules 
or other provisions in operation at the time of the passing of the Government 
of India Act. 1919, whether made by the Secretary of State in ‘Council or by 
any other authority. relating to the civil service of the Crown in India, were 
duly made in accordance with the powers in that behalf, and are confirmed, 
but any such rules or provisions may be revoked, varied or added to by rules 
or laws made under this section. 

Read again the provisions of Section 240. in the Government of India 
Act, 1935. 

Tenure of office of persons employed in civil capacities in India. 

(1) Except as expressly provided by this Act, every person who is a 
member of a civil service of the Crown in India, of 
holds any civil post under the Crown in India, holds 
office during His Majesty's pleasure. 

(2) No such person as aforesaid shall be dismissed from the service of 
His Majesty by any authority subordinate to that by which he was appointed. 

(3) No such person as aforesaid shall be dismissed or reduced in rank 
until he bas been given a reasonable opportunity of showing cause against 
the action proposed to be taken in regard to him: 

Provided that this sub-section shally not apply : 

(a) Where a person is dismissed or reduced in rank on the ground of 

conduct which had led to his conviction on a criminal charge; or 

(6) Where an authority empowered to dismiss a person or reduce him 
in rank is satisfied that for some reason, to be recorded by that 
authority in writing, it is not reasonably practicable to give to that 
person an opportunity of showing cause. ae 

(4) Notwithstanding that a person holding a civil post under the Crown 
in India holds office during His Majesty's pleasure, any contract under which 

a person, not being a member of a civil service of the Crown in India, is 
appointed under this Act to hold such a post may, if the Governor-General, a 
Of, as the case may be, the Governor, deems it necessary in order to secure ™ 
the services of a person having special qualifications, provide for the pay- 
ment to him of compensation, if before the expiration of an agreed period 
that post is abolished or he is, for reasons not connected with any misconduct 
ee a ee tens pst: > > mm acer a 

Section 96-B of the Government of India Act, 1915, for the first ti 
in 1919, by an amendment, gave statutory recognition to the doctrine | 

the prerogative of the Crown, but it was made subject to a c 
‘tion that no person in the service might be dismissed by an authority 

‘nate to that by which he was appointed. Section 240 of the Government 
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to a person must given to him. But neither of the two Acts empowered the 
appropriate legislature to make a law abolishing or amending the said 
doctrine. The Constitution of India practically incorporated the provisions 
of Sections 240 and 241 of the Government of India Act, 1935, in Arts, 309 
and 310. The English doctrine has been enlarged in one direction and 
restricted in another: while the Parliament has no power to deprive the 
President of his pleasure, the said pleasure is made subject to two limita- 
tions embodied in Art. 311. The English concept is considerably modified 
to suit the conditions of our country. Both Arts. 310 and 311 shall be read 
together, and if so read, it is manifest that the said doctrine is subject to the. 
said two conditions. The limitations of the pleasure 
are therefore obvious. Art. 309 makes it competent Constitution of India 
for the President or the Governor, or their delegate, 
to make rules regulating the recruitment and prescribing the conditions of 
service of persons, under the Union and the State respectively, appointed to 
those services. The pleasure of the President or of the Governor mentioned 
in Art 310 may therefore be exercised by such persons as they appoint and 
the pleasure has to be exercised in accordance with the rules so made. Aft. 
309 cannot therefore, impair or affect the pleasure of the President or 
of the Governor. There is thus no doubt that Art. 309 has to be read subject 
to Arts. 310 and 311 and that Art. 310 has to be read subject to Art. 3th It 
is significant that Art. 311 is not subject to any other provisions of the Con+ 
stitution. Apart from historical evolution of the guarantee; there are 
inherent indications in the Constitutional provisions that it was not the 
intention of the Constitution makers to include in the expression “‘dismissed 
or removed” all terminations of employment. Guarantee of reasonable 
opportunity of showing cause against the action proposed to be tgke 
regard to a public servant, would be wholly inappropriate in case of super- 
annuation, expiry of the contractual period of employment, expiry of the 
period of probation or temporary employment or resignation. It would. be 
futile in such cases to provide for “showing cause”. The use of the ex- 
pression “‘action proposed to be taken in regard to him” also suggests that 
termination of employment is of the nature of penal action (e) © «©. s= 
In cases of compulsory retirement the Court has to examine the presenée 
or absence of such factors as stigma attached to the same pre sips seer 
of benefit already earned by the servant(/f). It is of | 
interest to note that in dealing with the question 
as to whether compulsory retirement amounted to 
removal or not, the ariei a 
already accrued and the stigma attached to the civil servant. 
upheld such retirement where the rule provided for c 
‘and it did not amount to removal ee 1@) be 
saci cba of retirement and it could t 
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of age of superannuation prescribed and after the minimum period of service 
indicated in the rule had been put in (g). It was not without justification, 
therefore, that Subba Rao J. had commented in Moti Ram Deka’s case that 
compulsory retirement before the age of superannuation cannot fall outside 
the scope of Art. 311 of the Constitution. The learned Judge said: Age 
of superannuation is common to all permanent civil servants; it depends upon 
an event that eventually happens by passage of time, unless the employee 
dies earlier or resigns from the post. It does not depend on the discretion 
of the employer or the employee; it is for the benefit of the employee who 
earns a well-earned rest with or without pensionery benefits for the rest of 
his life; it has, by custom and convention, become an inextricable incident 
of Government service: and it is an incident of a permanent post. Not- 
withstanding the rule fixing an age of superannuation, a person appointed 
to such a post acquires title to it. The same cannot be said of a compulsory 
retirement before the age of superannuation. It is not an incident of the 
tenure: it does not work automatically ; it is not conceived in the interest of 
the employee; it is a mode of terminating his employment at the discretion 
of the appointing authority. In effect, the learned Judge further observed 
whatever may be the phraseology used in terminating the services of a 
Government employee, it is punishment imposed on him, for it not only 
destroys his title but also inevitably carries with it a stigma. Such a 
termination is only dismissal or removal within the meaning of Art. 311 of 
the Constitution. 

If any Rule permits the appropriate authority to retire compulsorily 
a civil servant without imposing a limitation in that behalf that such civil 
servant should have put ina minimum period of service, 
that Rule would be invalid and the so-called retire- 
ment ordered under the said Rule would amount to 
removal of the civil srevant within the meaning of Art 311(2) of the Constitu- 
tion (A). There are, however, two exceptions to the protection afforded by 
Art 311(2) and they are————(a) where a permanent public servant is asked 
to retire on the ground that he had reached the age of superannuation which 
was reasonably fixed; and (b) that he was compulsorily retired under the 
Rules which prescribed the normal age of superannuation and provided a 
reasonably long period of qualified service after which alone compulsory 
retirement could be valid (f). The basis of this view is that for efficient 
administration it is necessary that public servants should enjoy a sense of 

security of tenure and that the termination of service of a public servant under 
a cule which does not lay down a reasonable period of qualified service is 
in substance removal under Art 311(2). The principle is that the rule relating — 
eee eit retirement of a Government servant must not only contain 


When. Retirement is 
Removal. 
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sufficient clarity. To give an example, if 55 years have been specified as the 
age of superannuation and if it is sought to retire the servant before that period 
it should be provided in the rule that he could be retired after he has attained 
the age of 50 years or he has put in service for a period of 25 years. These 
were the observations of the Supreme Court in the case T. S- Mankad v. 
State of Gujarat (j) in which case applying these principles the Court held 
that by applying the Bombay Civil Service Rules, 1959, to the case of the 
appellant Mankad his service conditions have been revised to his disadvantage 
and as no previous sanction of the Central Government had been obtained 
to apply the Bombay Rules, the rules could not be applied to him and his 
compulsory retirement was invalid. 

In P. L. Dhingra v. Union of India (k), Das C. J., speaking for the majority 
of a Bench of five judges of this Court, said: 

“It has already been said that where a person is appointed substantively 
to a permanent post in Government service, he normally acquires a right to 
hold the post until under the trules, he attains the age of superannuation or 
is compulsorily retired and in the absence of a contract, express or implied, 
or a service rule, he cannot be turned out of his post unless the post itself is 
abolished or unless he is guilty of misconduct, negligence, inefficiency or other 
disqualifications and appropriate proceedings are taken under the service 
rules read with Art. 311(2). Termination of service of such a servant so 
appointed must per se be a punishment, for it operates as a forfeiture of 
the servant's right and brings about a premature end of his employment,” 

“The proposition laid down in Dhingra’s case (supra) by this Court 
mean that, unless a legally justifiable ground i is made out for the termination 
of the service of a Government servant in permanent service, in the sense that 
he is entitled to remain in service until be reaches the age of retirement, he 
could be deemed in a given case to be punished by an apparently innocent 
order of termination of service. If however, the respondent belonged to.a 
class of government servants the tenure or conditions of whose services 
was subject to the overriding and unqualified sway of the power to terminate 
his services at will, by reason of Article 310(1) of the Constitution we doubt 
whether he could claim to be a “permanent” servant, who would i 
as of tight, in service until he reaches the age of superannuation. At t any 
rate, he could not be a “permanent” Government servant of the same cisa 
as one protected by Article 311 (7).” 

_.. Therefore under Art. 310, Government servants, high or low, 
during the pleasure of the President or the Governor, as the 













w A aT Sate ah end papoda taal 
A PS Satan EEES 
| 1970 1 S.C.A. 138 R Sarees ee ac 
R. 1958 Ly wen ag 2 a oae eS ee i 
tof India Y: K- S: Subramaniam, A-1. R. 1976 S. C. 2333, = 











xs LAW OF ULTRA VIRES 


rank except after an enquiry into the charges clearly levelled against them 
and affording a reasonable opportunity of being heard in respect of the 
charge! We need not refer to the proviso to Art. 311(2) which deals with 
certain cxceptional cases. 

“Thus the ple@sure doctrine under Art. 310 is conditioned by constitu- 
Gonal restrictions under Article 311. Under Art. 309 the appropriate 
legislature may regulate the recruitment and conditions of service and until 
sO Gone the President or his delegate and the Governor or his delegate may 
make rules recolating the recrvitment and conditions of service. The Act 
passed by the appropriate legislature and the rules made under Art. 309 will, 
however, be subject to the provisions of the Constitution which include Art. 
31 t-and certainly the fundamental rights. 

The pleasure doctrine under Art. 310 is in a way unoffiendingly 
resusciated with appropriate vigour towards the tail-end of the career ofa 
Government servant under Rule 16(3) in the public interest. Compulsory 
retirement under the service rules is not by way of punishment, as understood 
iñ Service jurisprudence, however unsavoury it may be otherwise. During 
the entire tenure of Government servants from the appointment till termina- 
tion or retirement. as the case may be, there is an undoubted security for them 
against dismissal. removal or reduction in rank except in the manner laid 
@own ufider Art 311(2), read with relevant laws or rules made under 
Art. 309° (m). 

Although the I. C. S. ceased to function as a service of the Secretary of 

F. State for India after the 15th August 1947 when the 
Roskien of she India. Indian Independence Act, 1947, was enforced, its 
oe members were automatically appointed to corres- 
ponding posts under the Crown in connection with the affairs of the Dominion 
ör India or of a Province by virtue of the provisions of sub-Clause (1) of 
Clause 7 of the Indian (Provisional Constitution) Order, 1947. It would not 
be correct to say that the expression “who is a member of the I. C.S.” would 
be meaningless and Wholly inapplicable to any existing situation after the 15t 

1947. As ‘4 matter of fact the I.C.S. was not abolished in so many 
words and, on the otherhand, its members were given the right to continu 
in ‘sevice on or after the 15th August 1947 under the same conditions © 
$ervice as were applicable to them immediately before that date. This g 
et maaa out by the sub-sections (1) and (2) of Section 10 of the 1947 ; 

ssec o Baira it of the Government of India A \ct 1935 
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On the question of pay and allowances of a civil servant upon reinsfate- 
ment the following case gives the correct guideline. By an order dated 
21.4.1952 the Collector of Jhansi suspended appellant Naraim Sharma and 
commenced an inquiry. Thereafter accepting the recommendations of -the 
Commission, the Government of Uttar Pradesh dismissed the appellent from 
Service by an order dated 16.9.1953. Narain Sharma then filed a civil suit 
in the Court of the Civil Judge, Lucknow in 1954 challenging the legality of 
the dismissal. The Civil Judge dismissed the suit but i 
on appeal the High Court decreed the suit and Fay of Public Servant 

= SF $3 when Dismissal is 
granted a declaration that the order of dismissal <et Aside 
dated 16.9.1953 was void, in operative and illegal and 
the appellant must be deemed to continue in service. The appellant was 
then reinstated by the Government under a notification dated March 30, 
1959 and he took charge of his office on 28.4.1959. He then applied to the 
Accountant General of Uttar Pradesh for payment of arrears of salary and 
allowances due to him. The appellant was again suspended and he moved 
the High Court against it under Art 226 of the Constitution and claimed 
full pay and allowances for the period of suspension. When the matter 
came up before the Supreme Court (0), the Court observed: 

The High Court in dealing with the appellant's claim to salary during the 
period of his suspension pending the earlier enquiry observed that there was 
no justification for “‘not granting the appellant his full pay” for the period 
after the date of the suit. But the counsel for the State of Uttar Pradesh 
asserted that it was open to the State notwithstanding the direction, to award 
as remuneration to the appellant for the period for which he was under sus- 
pension any amount which on a reconsideration of the matter in the light of 
the relevant rules and after hearing the appellant the State: Government 
considers just and proper. This power, counsel contended, arises by virtue 
of Rule 54 of the Fundamental Rules framed by the State of Uttar Pradesh 
under the authority. Counsel said that it was because of this rule. that 
High Court directed the State Government to reconsider peer matter int 
light of the relevant rules. 

In our view, this contention is wholly miscóncéived. Rule sa; > as 
amended in 1958, stands as follows: E el 

“54 (1) When a Government servant who has beën dismissed, ei 
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as the case may be together with any allowances of which he was in receipt 
Prior to his dismissal, removal or suspension. | 

(3) In other cases, the Government servant shall be given such propor- 
tion of such pay and allowances as such competent authority may prescribe. 

Provided that the payment of allowances under clausés (2) and (3) shall 
be subject to all other conditions under which such allowances are admissible. 

(4) In a case falling under clause(2) the period of absence from duty be 
treated as the period spent on duty for all purposes. 

(5) In a case falling under clause(3) the period of absence from duty 
shall not be treated as period spent on duty unless such competent authority 
specifically directs that it shall be so treated for any specific purposes.” 

This rule has no application to cases like the present one in which the 
dismissal of a public servant is declared invalid by a civil court and he is 
reinstated. This rule, undoubtedly, enables the State Government to fix 
the pay of a public servant whose dismissal is set aside in a departmental 
appeal. But in this case the order of dismissal was declared invalid in a 
civil suit. The effect of the decree of the civil suit was that the appellant 
Was pever to be deemed to have been lawfully dismissed from service and the 
order of reinstatement was superfluous. The effect of the adjudication of 
the civil courts is to declare that the appellant had been wrongfully prevented 
from attending to his duties as a public servant. It would not in such a con- 
tigency be open to the authority to deprive the public servant of the 
remuneration which he would have earned had he been permitted to work. 

Tt is necessary in this connection to refer the ordinary law of 

< skia: Master and Servant. The law is well settled that 
PE Se “Aap if, where there is an ordinary contractual relationship 
of master and servant, the master terminates the 

aaa the servant cannot obtain an order of Certiorari. If the master 
puly ends the contract there can be no complaint : if the master wrong- 

ends the contract then the servant can pursue a claim for damages (p): 

The contract of service between the teacher and the managing committee 
of school as in this case is not a kind of contract to which can be applied 

doctrine applicable to (i) cases under Article 311 of the Constitution, or 
cases under the Industrial Disputes Act for reinstatement of workers in 
astrial establishment, or (iii) cases of services under statutory corporations 3 

ies. A wrongful dismissal does not mean thai fhe court will have to 
I tate the wrongfully dismissed person. In common law the ordinary k 
‘es —_ 
y of an aggrieved person in such a case is damages for wrongful dismi- m 
not reinstatement. rasi = 

ismissed person wants reinstatement then he has got to adop 
| by the Statute and ask for reinstatement from hit Si 
the statute has expressly clothed with i JOWE 
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committee which alone has the power to order reinstatement in the facts = 
the case. 

In making an order under section 21 of the Specific Relief Act or making 
a declaration that the plaintiff is still continuing as a teacher of the school 
under section 42 of the Specific, Relief Act, or even granting an injunction to 
the plaintiff restraining the school committee from interfering with her duties 
as a teacher the court exercises a discretionary power in the nature of equit- 
able relief although in India granted by the Statute, Specific Relief Act. 
Neveitheless the discretion is always with the court. To force a teacher 
on the managing committee where she is not wanted may not in the facts 
of the case be conducive either to the cause of educaiion, school or even the 
plaintiff teacher herself. On that ground the court would be justified in not 
exercising that discretion to grant reinstatement even if it had the power to 
do so, as it has the power to grant injunction (q). 

Where the agreement of service provides that the servant may be 
dismissed summarily for misconduct without any notice being given to him 
beforehand and also suggests that some investigation may be made but the 
nature of the investigation is not indicated, it may be an investigation by the 
employer to inform its own mind and may not be a judicial inquiry (7). 


Courts cannot go into the merits of the findings and discuss whether the 
charges had been established. The decision of the appointing authority 
shall be taken as final (s). 

Officiais of District Boards are public officials Who are Government 
and are in a sense Government servants (t). Servants. 

Municipal servants stand on the same footing as other public and 

Government servants (u). 


An employee of the Damodar Valley Corporation could not be treated 
as an officer holding a civil post under the Union or the State Government, 
the Corporation having been created by an Act called the Damodar Valley 
Corporation Act, 1948, it had a distinct legal entity of its own which was 
separate from the entity of the Union of India or any State therein (y). 


Employees of the Commissioners for the Port of Calcutta cannot be held 
to be civil servants even though the Commissioners for the Port had adopted. 
the fundamental rules applicable to Government Civil Servants (w). __ 

An Executive Officer under the Punjab Municipal (Executive Officer) 
Act, 1931, does not hold a civil post under the State within the meaning of 
Art 311 even though the Government had a hand in his a 
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dismissal under the provisions of that Act (x). Secretary of a Co-Operative 
Society does not in any sense come under the category of a servant holding 
civil post under the State ()). 

Again, a person giving up Government service and then joining a post 
under the State Co-operative Bank, Patna cannot be said to hold a civil 
post under the State of Bihar within the meaning of Art. 31142). 

- Employees of the Sindhri Fertilisers and Chemicals Ltd. are not servants 
of the Union Government even though the Company was completely” owned 
by the Union Government and the directors of the Company are appoi 

by the President*of India (a). 

A clerk in the service of District Board was not a Government servant 
and as such Art. 311 did not apply to him (4). That is the Patna View. 

Bhargava J. of the Allahabad High ‘Court held that the procedure 
prescribed under Art 311 of the Constitution of India need not be followed 
im the case of an employee of a Municipal Board (c). Similarly an employee 
of a Municipal Board could not rely upon the Fundamental Rules framed 
regarding the recruitment to service to a department of the State 
Government(d). Municipal employees in the U.P. are not entitled to = 
show cause notice before termination of their services (e). 

Between a department of the Government and a Statutory corporation 
the difference is not only in form but also in substance. The necessary 
concomitant of the form with this difference in substance is to remove it 
from its character as a Government Department. Hence employment under 
the corporation is not employment in a Government department and there- 
fore service under the Life Insurance Corporation of India is not service 
under the Government of the Union (f). 

An employee of the State Bank of India in not a civil servant of the 

ion Government and therefore Arts. 311 & 320 of the Constitution have 
no application to his case (g). 

“> Whether a ‘particular person is a municipal servant or a oe ae 
a Pie servant is determined by the functions which he per- 
se EES ee E O He performs the functions relating to a 

Bes jom ‘municipal committee, he is a municipal officer; but if 
he performs the functions relating to the Government, he is a Government 
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servant: The question whether,;a person is an employee of a municipal 
committee is not affected by the manner of his appointment for a person may 
be the servant of anothe: although a third party has the power of appointing 
or dismissing him or has control in regard to his work or pays his wages. 
A person appointed by the Government under Section 4 of the East Punjab 
Local Authorities (Restriction of Functions) Act, to discharge the duties of 
the Water Works Department of a Municipal committee and designated as 
the Superintendent of Water Works cannot be said to be a holder of a civil 
post under a State within Art 311(1) of the Constitution (/)- 

The following extract from a judgment of the Supreme Court, throws a 
flood of light on the question whether a workman can be represented in an 
enquiry by a representative of his. Union or by a Lawyer: 

“The common contention urged on behalf of the appellants was that 
the enquiry on the results of which the orders of dismissal were based was 
not a proper and valid enquiry inasmuch as the cana Workman bè 
workmen were not allowed to be represented at the Represented by his 
enquiry by a representative of the Jamshedpur Union Union Personnel at 
to which these workmen belonged. It has been urged 29 Enquiry. 
that fair play demands that at such an enquiry the workman concerned should 
have reasonable assistance for examination and cross-examination of the 
witnesses and for secing that proper records are made of the proceedings. It 
has been argued that a representative of the workmen's Union is best suited 
to give such assistance and in the absence of such assistance the workman 
does not get a fair chance of making his case before the Enquiry Officer. It 
appears that when on June 5, 1953, requests were made on behalf of 
the several workmen that they should be allowed to be represented by a 
representative of the Jamshedpur Mazdoor Union at the enquiry to 
the same on workmen's behalf, the management rejected this request but 
informed the workmen that they could, if they so desired, be hitap A by 
a co-worker from the workmen's own department ‘at “the | 
question which arises therefore is whether this this refusal of the” cranes 
request to be represented at the AI of a ar 
vatiated the enquiry.” 

_ “Accustomed as we are to the practice 
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certain acts of misconduct were committed by a workman or not only fall 
to be considered, and straight forward questioning which a person of fair 
intelligence and knowledge of conditions prevailing in the industry will be 
able to do will ordinarily help to elicit the truth. It may often happen that 
the accused workman will be best suited, and fully able to cross-examine the 
witnesses who have spoken against him and to examine witnesses in his 
favour.” 

“It is helpful to consider in this connection the fact that ordinarily in 
enquiries before domestic tribunals the person accused of any misconduct 
conducts his own Case. Rules have been framed by Government as regards 
the procedure to be followed in enquiries against their owp employees. No 
provision is made in these rules that the person against whom an enquiry 
is held may be represented by anybody else. When the general practice 
adopted by domestic tribunals is that the person accused conducts his own 
case, we are unable to accept an argument that natural justice demands that 
in the case of enquiries into a chargesheet of misconduct against a workman 
he should be represented by a member of his Union. Besides it is necessary 
to remember that if any enquiry is not otherwise fair, the workman concerned 
can challenge its validity in an industrial dispute. 

“Our conclusion therefore is that a workman against whom an enquiry 
is being held by the management has no right to be 
represented at such enquiry by a representative of his 
Union; though of course an employer in his discretion 
can and may allow his employee to avail himself of such assistance” (i). 

To sum up, therefore, it is necessary to point out that reviewing 4 
large number of decisions of different High Courts a Full Bench of the 
Allahabad High Court held that the tiue test to determine whether a 
person held a civil post under the Crown as contemplated by Sec. 240 
of the Goyernment of India Act, 1935 or was a member of the civil 
service of the Union or the State or held a civil post under the Union or the 
State has primarily to be determined in relation to the functions which he 
performed. If his duties relate to activities which fell directly within the 
sphere of the Union or the State and his services were under the direction 
and control, as also his appointment was either by the Union or the State, 
then he could fall under those services which are contemplated by either Sec = 
240 of the Government of India Act, 1935 or by Art 311 of the Constitution = 
of India, but if the sphere of activity of the employee fell within the pa of A 
activity of a local authority constituted under some Statute having a 
legal existence, then the position of that employee, even though the St i 
the Union controlled some of his activities and gave him direction in the 

i of his functions, fell outside the scope of Sec 240 of the Governmen 
at India Act, 1935 o1 Art 311 of the Constitution of India (j). 7 E 
A person cannot ia MER by an authority subordinate so the one by — 
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whom he was appointed. But this provision cannot 
be read as implying that the removal must be by the 
very authority who made the appointment or by his 
direct superior. It is enough that the removing authority is of the same rank 
and grade (X). 

A Statutory body has to act within the four corners of the Statute which 
has brought it into existence. When it acts in excess 
of its authority or disregards its statutory obligations 
the act is ultra vires and void and a declaration to that 
effect by the Court may have the effect of enforcing a contract of personal 
service. So when an employee has a statutory status and there has been a 
violation of the provisions of the Statutes while terminating the service of 
such an employee the latter, by suit, gets a declaration that the order is null 
and void and that he continues in service (7). It is a well settled rule of 
administrative law that an executive authority must be rigorously held to 
the standards by which it professes its actions to be judged and it must 
scrupulously observe those standards on pain of invalidation of an act in 
violation of them. If dismissal from employment is based on a defined 
procedure, even though generous beyond the requirements that bind such 
agency, that procedure must be scrupulously observed otherwise the proce- 
dural sword must perish with the sword(m). To-day with tremendous 
expansion of welfare and social service functions increasing control of material 
and economic resources and large scale assumption of industrial and 
commercial activities by the State, the power of the executive Government to 
affect the lives of the people is steadily growing. The attainment of socio 
economic justice bemg a conscious end of State Policy, there is a vast and 
inevitable increase in the frequency with which ordinary citizens come into 
relationship of direct encounter with State) power-holders: This renders it 
necessary to structure and restrict the power of the excutive Government so 
as to prevent its arbitrary application or exercise. Every action of the execu- 
tive Government must be informed with reason rad should be free from 
arbitrariness(/). 

As has been pointed out by the Prides Eaki in ea y v. Hinduathan 
Steel Ltd. (0) an employee of a statutory corporation like the Hindusthan 
Steel Ltd. cannot be regarded as an employee of the Government so as to 
attract Article 311. “We must, therefore, hold”, observed the Supreme 
Court, “that the corporation which is Hindusthan Steel Limited in this 
case is not a department of the Government nor are the servants of it holding 
posts under the State. It has its independent existence Sadkconeit — 
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even from its members. In these circumstances, the appellant, who was an 
employee of Hindusthan Steel Ltd. ...... was not entitled to the protection of 
Article 311°. It may be noted that the Hindusthan Steel Ltd. is a Govern- 
ment Company; under the Articles of Association the President of India 
enjoys unlimited powers of management: and all the shares are held 
by the Union of India. Even then an employee of Hindusthan Steel Ltd. 
was held to be not an employee of the Central Government. 

The Durgapur Development Authority being in the nature of a body 
corporate like the Hindusthan Steel Ltd. its employee should not be regarded 
as an employee of the State Government within the mening of Article 311 
of the Constitution. 

The question may be looked at from another point of view. Clause 
(1) of Article 311 describes the person or persons to whom the protection 
under Clause (2) is intended to go. Clause (1) speaks of (i) persons who arẹ 
members of (a) a Civil Service of the Union, or (b} an All India Service of 
(c) a Civil Service of a State, or (ii) persons who hold a civil post under the 
Authority for paying his salary. 

It. therefore, follows that an employee of the Authority does not hold 
any civil post under the State, and hence he is not entitled to the protection 
under Article 311(2). 

But a person who is appointed by the Authority with the approval of 
the State Government, should be regarded as a person holding a civil post 
under the State Government, because the Authority appoints him as the agent 
of the State Government. He can claim the protection under Article 311(2). 

A person whose services have been obtained on loan from the State 
Government is undoubtedly a person holding a civil post under the State 
Government. Most of the appointments are, however, made by the Autho- 
rity and hence most of the persons serving under the Authority arè — 
the employees of the Authority and not of the State Government and as = 
they cannot claim the protection of Article 311(2). a 

So, employees of D. V. C.(p), Port Commissioner (q) Co-Operative = 
Society (r), Sindhri Fertiliser (s), State Bank (t) are not Government 
servants. = 

It is a Well settled principle that when there is a purported termination of : 
a contract of service, a declaration, that the contract of service still subsiste¢, 
would not be made in the absence of special circumstances because of the 
principle that Courts do not ordinarily grant specific performance of service. 
This is so, even in cases where the authority appointing an employee was 
acting in exercise of statutory authority. The relationship between the 
person appointed and the employer would in such cases be ae e 
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as between a master and his servant, and the termination of that relationship 
would not entitle the servant to a declaration that his employment had not 
been validly determined (2). 
“Cases of dismissal fall into three classes” said Lord Reid in Ridge v. 
Baldwin, 1964 AC 40 at p. 65, firstly, dismissal of a servant by his 
master, secondly, dismissal from office held during 
pleasure, and thirdly, dismissal from office where there 
must be something against a man to warrant his dis- 
missal. It is in the third category of cases that an employee cannot be dis- 
missed without first letting him know what is alleged against him and hearing 
his defence or explanation. He added that in a case of purely master and 
servant relationship, the servant is not entitled to say that he was not heard 
by his master before his dismissal. Such a question of being heard or not 
can only arise where the authority employing the servant is under some 
statutory or other restriction as to the kind of contract which it can make 
with its servants or the grounds on which it can dismiss them. The question, 
therefore, would te whether the relationship between the Corporation and 
the respondent was anything else than that of master and servant, or whether 
the Corporation was under some statutory limitation or obligation by reason 
of which it could not terminate his service except by complying with such 
an obligation. The decision in Vine v. National Dock Labour Board v), 
illustrates a case where the Court would grant a declaration of nullity. That 
was a case of lack of power in the Board to delegate its disciplinary function 
to a committee which dismissed the employee, an action which was held 
ultra vires, and therefore, a nullity. A similar consequence also follows 
where the appointment is to an office or status, such as the vice-chancellor- 
ship of a university as was the case in Bool Chand v. The Chancellor, 
Kurukshetra University (w), where this Court held that the tenure of office 
held by the appellant could not be terminated without informing him of the 
allegations made against him and without hearing him or giving him an 
opportunity to give an explanation. “eq 
m- There is, on the other hand, the case of Vidyodaya University v. Silva (x) 
- where a teacher appointed by the University was found not to be holdng such 
= an office or status and where it was held that the University, though establish- 
_ ed under a statute, was under no statutory obligation or restriction, subject 
_ to which only it could terminate the service of the teacher. The service of — 
the respondent was brought to an end by a resolution of the ‘University — 
Council set up under the statute establishing the University., The 
was admittedly passed without hearing fhe teacher. Under the statute, 
> -Council was empowered to institute professorships and every appointm 
s to be by an agreement in writing oo ee id th yfe 
(a) See A. Francis v. Municipal Councillors « 
"633, and Barber V. Manchester Regional Hos 
> () 1957 A. C. 488. 
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and was to be for such period and on such terms as the Council might resolve. He 
Under section 18¢e) of the Act, the Council had the power to dismiss an 
officer or a teacher on grounds of incapacity or conduct which in the opinion 
of not less than two-thirds of the members of the Council rendered him unfit 
to be an officer or a teacher of the University. Such a resolution with the 
requisite majority was passed.: The Act gave no right to the teacher of 
being heard by the Council. The Privy Council held that the mere 
circumstance that the University was established by the statute and was 
regulated by statutory enactments contained in the Act did not mean that the 
contracts of employment made with teachers, though subject to section 18 (e) 
were other than ordinary contracts of master and servant, and therefore, the 
procedure of being heard invoked by the respondent was not available to 
him and no writ could be issued against the University (y). The fact, 
therefore, that the Indian Air Lines Corporation was one set up under 
and was regulated by Act XXVI of 1953 would not take away, without 
anything more, the relationship between it and its employees from the category 
of purely master and servant -relationship. Are there then in the Act 
any provisions which impose upon the Corporation any statutory restriction 
or obligation which limits its power of terminating that relationship? 

Later, the Court said as observed earlier, under sections 8(2) and 20, the 
appellant-Corporation has been given the power to employ its own officers 
and other employees to the extent it thinks necessary on terms and conditions 
provided by it in regulations made under section 45. The regulations 
contain the terms and conditions which govern the relationship between the 
Corporation and its employees. Though made under the power conferred 
by the statute, they merely embody the terms and conditions of service m 
the Corporation but do not constitute a statutory restriction as to the kind of 
contracts which the Corporation can make with its servants or the grounds 
on which it can terminate them. That being so, and the Corporation having ; 
undoubtedly the power to dismiss its employees, the dismissal of the ress 
pondent was within jurisdiction, and although it was wrongful in the sense 
of its being in breach of the termsand conditions which governed the relation- 
ship between the Corporation and the respondent it did subsist. The — 
present case, therefore, did not fall under any of the three well recog nizi le i 
exceptions, and therefore, the respondent was only entitled to damages al 
not to the declaration that. his dismissal was null and void(z). But» 1 

w 
an L. I. C. employee was dismissed was under certain regulation ma ras 
the Corporation ignoring the paramount clause mentioned in Life Ins urar poa 
nl oa, A936 taking. Over the Pre-Act company was dec! lared d as 
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without power and therefore invalid. But applying the principle laid down 
in Kruse v. Johnson (a) that bye-laws validly made by county council has the 
force of law and the function of such bye-laws is to supplement the general 
law by which the legislature delegates its own power to make laws, the 
Supreme Court held that a mandamus could issue upon the State Electricity 
Board of Rajasthan which was set up under the Electricy Supply Act, 1948. 
Similarly, where the regulations framed by the Indian Air Lines Corporation 
under the powers given to it by the Air Lines Corporation Act, 1953 the 
respondent Sukhdeo Rai was not entitled to a declaration that his dismissal 
was null and void; he was only entitled to damages (4). 

A very interesting question came up before the Supreme Court so 
recently as in May, 1979 in appeal, on special leave, 
against an order made by a Full Bench of the Rajasthan Office of Governor. 
High Court. The question was as to whether the office 
of Governor could be said to be an employment under the Government of 
India. The Court said: Semantically, the word ‘employment’ is not a word 
with a single fixed meaning but it has many connotations. On the one side 
it may bear the narrow meaning of relationship of employer and employee 
and on the other, it may mean in its widest connotation any engagement or 
any work in which one is engaged. If the former be the sense in which the 
word ‘employment’ is used in Cl (d) of Art 319, the office of the Governor 
would certainly not be an employment, because the Governor of a State 
is not an employee or servant of any one. He occupies a high constitutional 
office with important constitutional functions and duties. The executive 
power of the State is vested in him and every executive action of the Govern- 
ment is required to be expressed to be taken in his name. He constitutes 
an integral part of the legislature of the State though not in the fullest sense, 
and is also vested with the legislative power to promulgate Ordinance while 
the Houses of the Legislature are not im session. He also exercises the 
sovereign power to grant pardons, reprieves, respites or remissions of punish- 
ment or to suspend, remit or commute the sentence of any person convicted 
of any offence against any law relating to a matter to which the executive 
power of the State extends. He is vested with the power to summon each 
House of the Legislature or to prorogue either House or to dissolve the legisla- 
tive assembly and this power may be exercised by him from time to time. 
He is also entitled to address either House of the Legislature or both Houses 
assembled together and he may send messages to the House or Houses 
of Legislature with respect to a bill then pending in the Legislature 


or otherwise. No bill passed by the Houses of the Legislature can 


become law unless it is assented to by him and before assenting to the bill he 


Ah “3 


may return the bill, provided it is not a money bill, to the Houses of the 






Legislature for reconsideration. He has also the power to reserve | e for con- maha; 
sideration of the President any bill which in his opinion would, if it it became 
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law. so derogate from the powers of the High Court as to endanger the post — 
tion which that court is by the Constitution designed to fill. There is also : 
ome highly significant role which he has to play under the Constitution and 
that is of making a report where he finds that a situation has arisen in which 
the Government of the Stste cannot be carried on in accordance with the 
provisions of the Constitution. It is the Governor's report which generally 
forms the basis for the President taking action under Art 356 of the Consti- 
tution. 
Bhagwati J (delivering the judgment of the Supreme Court) continued: 
It will be seen from this enumeration of the constitutional powers and func 
tions of the Governor that he fs not an employee or servant in any sense of 
: the term. Tt is no doubt true that the Goverror 
ean is appointed by the President which means in effect 
and substance the Government of India, but that is 
only a mode of appointment and it does not make the Governor an employee 
or servant of the Government of India. So also it is not material that the 
Governor holds office during the pleasure of the President. ` It is a constitu- 
tional provision for determination of the term of office of the Governor and 
it does not make the Government of India an employer of the Governor. 
The Governor is the head of the State and holds a high constitutional office 
which carries with it important constitutional functions and duties and he 
cannot. therefore. even by stretching the language to the breaking point, 
be regarded as an employee or servant of the Government of India. if 
therefore. the word ‘employment’ were construed to mean relationship of 
employer and employee, the office of Governor would certainly not be 
“employment” within the meaning of Cl(d) of Art 319%(c). The Governoris 
not under the control of the Government of India. He is not amenable tothe 
directions of the Government of India, nor is he accountable to them for the 
manner in which he carries on his functions and duties. The Governors 
Office is therefore not an employment under the Government of India. tes l 
-~ The Privy Council had said in the case Emperor V. 
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Banerjed4), that their Lordships were unable to accept the suggestion i e k 
Counsel for the respondent Banerjee that the Home Minister was not an 
officer subordinate to the Governor within the meaning of Sec 49(1) © 
nme of India Act, 1935 and so far as the decision in E meer 
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Governor. The Bombay High Court held that “‘whatever be the practical 
and actual position, the fact remains that it is the Governor who can 
accept the resignation of the Ministry or Minister and it is the Governor 
again who can dismiss and remove the Minister from office (¢d)”. Similar 
is the view of the Punjab High Court which held that under Art. 154(1) of 
the Constitution the Governor may act directly or through his subordinate 
officers. Under Art 166(3) the Governor can allocate the business of the 
Government to any Minister he likes and there is no doubt that a Minister 
is subordinate to the Governor who is the executive head of the State and 
this position he does not share with the Chief Minister or any other 
Minister (e). To the same effect is the decision of the J & K High Court 
where Anant Singh J observed: A Minister of a State is paid from its public 
exchequer, and he is paid for doing public duty and, in my opinion a Minister 
is a public officer within the meaning of Sec 80 as defined in Sec 2(17) of the 
Civil Procedure Code (f). Again Sec 21 (12)(a) of the Indian Penal Code 
says that a public servant denotes every person in the service or pay of the 
Government or remunerated by fees or commission for the performance of 
any public duty by the Government. Considered by this test even a public 
servant may not be a regular employee receiving salary from his master. 
In other words a Minister or a Chief Minister will be clearly covered by the 
expression ‘person in the pay of the Government’. Discussing all these and 
other cases, the Supreme Court held in M. Karunanidhi v. Union of India(g). 
that (a) a minister is appointed or dismissed by the Governor and is thére- 
fore subordinate to him, whatever be the nature and status of his constitu- 
tional functions; (b) a Chief Minister or a Minister gets salary for the public 
work done or the public duty performed by him; (c) the said salary is paid 
to the Chief Minister or the Minister from the Government funds. The 
Court concluded that it is thus incontrovertible, that the holder of a public 
office such as the Chief Minister is public seryant in respect of whom the 
Constitution provides that he will get his salary from the Government 
Treasury so long as he holds his office on account of the public service that 
he discharges. The salary given to the Chief Minister is coterminus 
his office and is not paid like other constitutional functionaries such 
President and the Speaker. These facts therefore poirt to one and 
_conclusion that the Chief Minister is in the pay of the ieni 
public servant. | DIYOS NUOJ Agg 
Are public men public servants? This question arose 
Supreme Court in Karunanidhi’s case referred to above. — The 
Mr Karunanidhi was prosecuted under ie Public Men (Ci 
Misconduct) Act, 1973 copes a errand on tase huna, 
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‘public man’ defining the expression to mean any Minister or Chief Minister, 
ML. A. ot M. L. C, Mayor or Depaty Mayor, Chairman or Vice-Chairman 
Of Municipality or Panchayet, a person other than a Government servant 
Who is or has been Chairman of any Corporation established, owned and 
controlled by the State Government or of any Government Company within 
the meaning of Sec 617 of the Companies Act, 1956 etc. The definition 
excludes the Government servants. So the concept of ‘public man’ as côn- 
femplated by the State Act, the Supreme Court observed, differs in certain 
respects from that of a public servant under Sec 21 of the Penal Code. 

A High Court Judge is the holder of a constitutional office which has 
important constitutional functions and duties. He is as much a part of 
the State as the executive Government. Each of its three organs, executive, 
legislative and judiciary is independent and supreme within its allotted sphere 
and jt is not possible to say that one is superior to the other. The High 

Ss Court, constituted of the Chief Justice and other Judges, 
Position of High E. : ser k : 

: Jad exercises the judicial power of the State and is 
co-ordinate in position and status with the Governor 
aided and advised by the Council of Ministers who exercises the executive 
power and the Legislative Assembly together with the Legislative Council, 
if any, which exercises the legislative power of the State. Plainly and un- 
questionably, therefore, a High Court Judge is not subordinate either to the 
executive or to the legislature. It would indeed be a constitutional heresy 
to. so regard him. He has a constitutional function to discharge, which 
includes adjudication of the question whether the executive or the legislature 
has overstepped the limits of its power under the Constitution. No doubt 
Art 217 Cl (}} provides for appointment of a person to the office of a High 
urt Judge by the President, which means in effect and substance the Central 
€ but that is only laying down a mode of appointment and i. = 
does not make the Central Government an employer of a High Court Judge. 
n fact a High Court Judge has no employer. He occupies a high constitu- — — 
office which is co-ordinate with the executive and the legislature (A). T2 = 
eben apply equally to the office of a Judge of the Supreme 
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Governments functioning in the name of the President or of the Governor 
or of a Rajpramukh. The officers and staff of the High Court cannot be said 
to fall within the scope of the above phrase because in respect of them the 
administrative control is clearly vested in the Chief Justice (f) 

The above test and the principle so laid down apply equally to the 
Judicial Officers serving in any State. Following the decision in Pradyat 
Kumar’s case, the Supreme Court held that just 
as the High Court staff are not serving under Judicial Officers. 
the Government of the State, the Judicial Officers are 
also not serving under the State Government, because they are entirely under 
the jurisidiction of the High Court for the purpose of control and discipline(j). 

“In Kuseswar Saikia’s case(k), this Court said that further promotion of 
District Judges is a matter of control of the High Court. Therefore, the 
initial appointment of persons to be District Judges as well as the initial 
posting of persons to be District Judges is with the Governor. Once they 
ate appointed the entire control is thereafter vested in the High Court. As 
to how further promotion of District Judges can be made is illustrated by 
their appointment to Selection Grade posts”. 

The Governor has power to pass all orders of dismissal, removal or ter- 
mination on the recommendations of the High Court which are made in 
exercise of the power of control vested in the High Court. The High Court 
of course under this control cannot terminate the services orf impose any 
punishment on District Judges by removal or reduction. The control over 
District Judges is that disciplinary proceedings are commenced by the High 
Court. If, as a result of any disciplinary proceedings, any District Judge is 
to be removed from service or any punishment is to be imposed _— will 
be in accordance with the condition of service (/). 

The conclusion of the majority judgement of the Punjab High Court 
that the order of confirmation is to be passed by the Governer in consultation 
with the High Court is erroneous and was set aside. Rule 10 which confeis 
power on the Governor to confirm is u/tra vires the Constitution... The order 
of confirmation of District and Sessions Judge is to be passed by the High 
Court. The unanimous view quashing the order passed by the Governor 
directing the removal because the same was based on enquiry conducted by 
the Director, Special Enquiry Agency, otherwise than throogh or with: the 
concurrence of the High Court was upheld. The unanimous. view) that — 
provisions of Rule 9 of the Punjab Civil Service (Punishment and Af 
Rules are not complied with was also upheld (m). — == = hyuj; 

_ Appellant, Lekhraj Khurana, was appointed by thes Governor-Ge 
Pale 1942, as Supervisor, Army. n Sep 
© Pradyat Kumar Bose v. Chief Justice, A-ER. 1956, S. € 
O) Baldev Ray Gulani v. Punjab ond | 


(k) State of Assam v. Kuseswer, A.T. R. 1970S. chHelarta 
© High Cours of Punjab X: State of Firyanas AAR. 19 
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October, 1950, he was served with charge-sheets by the Ordinance officer, 
Shakur Basti, Delhi, where he was posted at that time, calling upon him 

to submit his defence to the charges of making serious 
sancti Sorvices false allegations against his superior officer, Major 
H. H.: Dhillon. The appellant asked for time and demanded copies of 
certain documents to prove his case. While this enquiry was going on, he 
was served with an order, issued by the Ordinance Officer, terminating his 
services with immediate effect giving one month’s notice of discharge.. The 
appellant challenged the legality of the above order. 

The sole material issue which was framed in the suit, which the appellant 
had brought, was whether the order removing the appellant from services 
was illegal, wrong, void, ultra vires and inoperative. The trial Judge held 
that Article 311 of the Constitution was applicable to the case of the 
appellant. The suit was decreed. The Union of India preferred on appeal 
which was decided by the Additional District Judge, Delhi, who held that 
Article 311 was not applicable to the appellant as he held a post connected 
with Defence. The appeal was allowed and the suit was dismissed. Lekhraj 
appealed to the High Court. It was found by the High Court that the salary 
of the appellant was paid out of the estimates of the Ministry of Defence 
and he was intimately connected with the defence of the country, not asa 
combatant but as a person holding a post the object of which was exclu- 
sively to serve the Military Department. In the opinion of the High Court 
Articles 309 and 310 were applicable to the case of the appellant, and not 
Article 311 (7). 

On the question of whether the services of the appellant were terminated 
without complying with the Rules, the High Court expressed the view that 
the breach of such Rules did not give the aggrieved party a right to go to the 
Court. It relied upon the Privy Council decision in R. Venkata Rao V. 
Secretary of State (m-1), and dismissed the appeal. f 

‘The appellant thereafter came before the Supreme Court. It observed 
that the question whether the case of the appellant was governed by Article 
311 stands concluded by two decisions of the Supreme Court (e). These 
are unreported cases but the Court observed that an Engineer in the Military 
services Who was drawing his salary from the Defence estimates cquid not 
ee protection of Article 311(2) of the Constitution. ott 

= The breach of statutory Rule in relation to the conditions of services 
Sona entitle the aggrieved party, a Government servant, to take vocau 
to the Court for redress (p): n- 7H 







6: “In Lekhraj’s case, the Counsel for the appellant attempted to s rboi ; 
question of malafides and also to invoke the Rule of ese ; 
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justice in so far as the appellant had not been afforded any opportunity of 
showing cause against his discharge or termination of services. . ».As regards ` 
the applicability of natural justice, it has not been shown to the Court how 
the general law of master and servant in the absence of any protection con- 
ferred by Article 311 of the Constitution, such a Rule can be invoked: , The 
appeal was accordingly dismissed(q) 


Relevant to this topic are the status and conditions of workers in 
industry. 


With the rapid industrialisation of the country, mills, factories and 
industrial establishments, large and small, were set up in different areas 
of the different States, some even with foreign collaboration. Naturally 
disputes relating to the wages and service conditions developed between the 
employers and employees. In order to make provisions for the investigation 
and settlement of industrial disputes and for certain ‘other purposes the 
Industrial Disputes Act was passed by the Parliament 
in 1947. The Act extended to the whole of India 
and it came into force on the Ist day of April, 1947. 
Industrial dispute under the Act means any dispute or difference between 
employers and employees, or between employers and workmen, or betweeh 
workmen and workmen, which is connected with the employment or non- 
employment or the terms of employment or with the conditions © of 
labour, of any person. And ‘industry’ would mean any business, ‘trade, 
undertaking, manufacture or calling of employers and includes any calling, 
service, employment, handicraft or industrial occupation or avocation of 
workmen. Where any employer discharges, dismisses, retrenches or other- 
wise terminates the services of any individual workman, any dispute or diffé- 
rence between that workman and his employer connected with, NA 
arising out of, such discharge, dismissal, retrenchment, or termination s shall 
be deemed to be an industrial dispute also, notwithstanding that no other 
workman nor any Union of workmen is a party to the dispute. The Act 
defines a ‘workman’ to mean any person (including an apprentice) emplo 
in any industry to do any skilled or unskilled manual, supervisory, tec 
or clerical work for hire, or reward, whether the terms of em loy mi 
be express or implied, and for the purposes of any proceeding 1 der 


Industrial Disputes i 
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Act in relation to an industrial dispute, includes any such person who r S 
been dismissed, discharged or retrenched in connection with, or as a conse- ae 
quence of, that dispute or whose dismissal, discharge or retrenchment ‘has es 
led to that dispute. But a ‘workman’ would not include a person who is 
employed i in the police service or is employed in a prison or employed ma ea + 
in a managerial or administrative capacity or employed in a supervisory — i 
capacity, drawing wages exceeding Rs. 500/- per: month or ex +> Bima 


mainly of a managerial nature. / l tints noni zen i 
In order to facilitate settlement of- industrial disputes and to mamoe -'. 
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industrial peace, the Act, by several of its provisions, made possible the 

establishment of a number of agencies, such as Works Committees, Concilia- 

tion Officers, Boards of Conciliation, Courts of Inquiry, Labour Courts, 

fadustrial Tribanals, National Tribunals and Arbitrators. The task of 

the Works Committee is only to smooth away frictions that might arise 

between workmen and the management in day-to-day work. (r). The Con- 

ciliation Odficers are to mediate in an industrial dispute and make attempts 

to bring about a settlement. Their functions are mainly of a persuasive 

character but these still are clothed with certain coercive powers of the 

State. ..But where Conciliation Officers are not validly appointed the agree- 

ments reached are not biding upon the workmen Jhagrakhan Colleries v. 

G. C. Agarwal(s). _ The object of the Board of Conciliation is almost the same 

as that of a Conciliation Officer that is, to promote settlement of disputes 

with the added authority that the Board’s proceedings have been declared 

to be judicial proceedings for certain purposes and the disputes before the 

Board) are between definite parties who are also represented on the Board. 

A Court of Inquiry is constituted by the Government and it inquires 

into, matters connected with industrial disputes as may be specified to it by the 

Government. Sections 7 and 7A make provision for constitution of Labour 

‘Courts and Tribunals. Dismissed workmen are entitled to the assistance of 

Labour Courts for enforcement of ali the benefits to which they are entitled. 

Section 7B empowers the Central Government to constitute one or more 

National Industrial Tribunals for the adjudication of industrial disputes which 

an the opinion of the Central Government, involve questions of national 

importance or are of such a nature that industrial establishments situated 

in more than one State are likely to be interested in or affected by, such dis- 

putes. While State Government is to make reference to the Industrial 

Tribunals, reference to National Tribunals should, in the circumstances, be 

made by the Central Government alone. Section 11 of the Act lays down the 

procedure to be followed by Labour Courts and Tribunals. But all such 

Tribunals must observe rules of natural justice in the conduct of inquiry 

_otherwise their decisions are liable to be impeached in a Court of law, Union 

of India v. Verma (t). So far as Arbitrators are concerned no appeal would 

lie directly against their decision but Writ of Certiorari under Article 226 

_of the Constitution can be asked for. 

ee e., Servants have statutory safeguards in respect of rear service under = 

Article 311 of the Constitution of India and the nature of relationship between p= 

a Civil servant and the State or the Union rules out the concept of ‘collective _ 
and so they cannot come under the privileges and facilities of — 

union eivit The Trade Union Act of 1926 provides for I Registra it 5 
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confer any right on the trade union under the Act of 1926. The members of _ 
of the Union, however, by registration, can avail of certain immunities in 
relation to strike and other similar actyities. Clause (3) of Section 33 of 
the Industrial Disputes Act, 1947 gives a very wide protection as regards 
conditions of service to a workman who is a member of the executive or other 
office bearer of a registered trade union. l 

In 1946 was passed the Industrial Bauplaaieat (Standing Orders) Act 

to put an end to the various difficulties which previously workmen had to 
face as conditions of service were, not always put in, writing and the 
conditions were not uniform. and well-defined. 
Provisions have been. made inthis -Act to define with cies Orders. 
sufficient precision the conditions of employment under them and to make the 
said conditions known to workmen employed by them. These are called 
Standing Orders or Rules relating to matters set out in the Schedule to the 
Act and include classification. of workmen, shift working, attendance and 
conditions of leave and holidays, termination of employment, SUS ERO, or 
dismissal, means of redress etc. 

In 1970 Contract labour was abolished by the Parliament passing the 
Contract Labour (Regulation and Abolition) Act which removed an- unfor- 
tunate situation pointed out by the Supreme Court in Kegoils:(P)-Ltd V. 
The Workmen (u). The Supreme Court had observed “‘it is clear if the work 
for which contract labour is employed is incidental and closely connected 
with the main activity of the industry and is of a perennial and permanent 
nature, the abolition of contract labour would be justified. It is also open 
to the Industrial Tribunals to have regard to the DEAEHCS Optimi in other 
industries in or about same area”. t To 

It may now be said that much has been done so fax to give security 
to workmen in industrial establishments and if the machineries meant for 
bringing about settlement of industrial disputes are properly utilised a climate 
of peace will prevail in the industrial life of the country. i 12 siti o 

The other legislations in this field include the Factøries Act; spa 
the Payment of Wages Act, the Minimum. Wages Act, 1948 the W 
men’s Compensation Act, 1923, the Employers State Insurance Act, 1 
and the Payment of Bonus Act, 1965 ooiihetioebe- 

But shortly after coming into office the Janata Skinn under te 
-Prime Ministership of Mr. Morarji Desai sought to introduce and f 
in the Parliament an industrial legislation known as the Industrial Rel for 
Bill in 1977. It was supposed to group together the nec s 
ments, the Trade Unions Act, 1926 the Industrial Emplo; ding 
Orders) Act, 1946 and the Industrial Disputes ‘Act, 1947: 3 draft — 
legislation that emerged in Parliament excluded hospitals an 
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Kept the large work force engaged in these establishments specially out of 
— the perview of the proposed industrial relations law. 
see iainta Thus, perhaps to avoid adding to the burden caused to 
the Government by the unions in the organised sector, 
cottage and Khadi industries were denied the rights enjoyed by workers in 
other sectors. Several provisions were being cited by industrial and union 
circles as being untenable for one reason or another. One such is the stipula- 
’ tion that every office bearer of a trade union shall file a statement of his 
assets and liabilities every year with the Registrar. In the matter of Strikes, 
the Bill not only authorised the Registrar with the power to supervise the 
conduct of a strike ballot but also gave him the discretion to declare a strike 
“illegal on a request made by any employee or employer (The Statesman, 
~ Sept. 12, 1979). The Bill has been rightly described as a doubtful starter. 
It, however, lapsed with the dissolution of the Parliament in 1979 whena 
mid-term poll was announced. The new Central Government installed 
in 1980 has, however, under its consideration introduction of a new 
Industrial Relations Bill with certain changes and improvements upon 
the lapsed Bill. 
- We must remind ourselves, as rightly pointed out by Reddy J in UPSE 
` Board v. Hari Shakar (v), that the Constitution has expressed concern for the 
welfare of workers and has provided in Art 42 that the State shall make pro- 
Vision for securing just and humane conditions of work and in Art 43 that 
the State shall endeavour to secure, by suitable legislation or economic 
' Organisation or in any other way, to all workers agricultural, industrial or 
otherwise, work, a living wage, conditions of work ensuring a decent standard 
of life and full enjoyment of leisure etc. These are among the Directive 
Principles of State Policy. The mandate of Art 37 is that while these directive 
_ principles shall not be enforceable in any Court, the principles are neverthe- 
less fundamental in the governance of the country and it shall be the duty 
of the State to apply these principles in making laws. 
With the rise of the philosophy of Socialism, as observed by Gajendra- 
- gadkar J. in Akadasi Padhan v. State of Orissa(w), the doctrine of State owner- = 
ship has been discussed by political and economic thinkers. To the socialist, — 
nationalisation or State ownership is a matter of principle and its justification = 
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afi Toba os ~ is the general notion of social welfare. To the 
è? a ! rationalist, it is a matter of expediency dominated by i 
Eni o oa considerations of economic efficiency and increased — 


~output of production. In a State-owned undertaking the Government or 
` the Government company is the owner. If they are compelled to close down, — 
_ as said by Untwalia J. in Excel Wear v. Union of India(x), they, probably, 
may protect the labour by several other methods at their connie z 
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able to do so but that is a different question. But in a private sector obvious- 
ly the two matters involved in running it are not on the same footing. One 
part is the management of the busimess done by the owners or their 
representatives and the other is running the business for return to the owner 
not only for the purpose of meeting his livelihood or expenses but also for 
the purpose of the growth of the national economy by formation of more and 
more capital. The properties are the tndertaking and the business assets 
invested therein. The owner cannot be asked to part with them or destroy 
them by not permitting him to close down the undertaking. Ina given case 
for his mismanagement of the undertaking resulting in bad relationship with 
the labour or incurring recurring losses the undertaking may be taken over 
by the State. Though that will be affecting the property right of owner yet it 
will not be inconsistent with the object of making India a Socialist State. But 
not to permit the employer to close down is essentially an interference with 
his fundamental right to carry on the business. Accordingly Sections 25-0 
and 25-R introduced in the Industrial Disputes Act providing for penalty 
for lay off and retrenchment without previous permission and for imposition 
of penalty for closure under certain circumstances, were struck down by the 
Supreme Court as being in violation of Art 19(I)(g) of the Constitution. 
(Excel, ibid). 

To give, therefore, a direct answer to thé primary question posed m 
the opening sentence of this chapter on the question of civil services in our 
country I am only to invite again your attention to Art 309 of the 
Constitution which makes reference to persons appointed to public services 
and posts in connextion with the affairs of the Union or of any State and 
Art 310 which distinguishes the defence service from the civil service. But 
all persons who are members of a defence service or of a civil service of the 
Union or of all-India service or persons who hold 
any post connected with defence or any civil post 
under the Union are treated as persons serving the Union and every person 
who is a member of the civil service of a State or holds any civil post under 
a State is treated as a person serving a State. A post isa service or employ- 
ment. A person holding a post under a State is a person serving or employed 
under the State. The true test for determination of the question whether a 
person is holding a civil post or is a member of the civil service is the exis- 
tence of a relationship of master and servant between the State and the per- 
son holding a post under it and that the existence of such relationship is 
dependent upon the right of the State to select and appoint the holder of the 
post, its right to suspend and dismiss him, its right to control the manner 
and method of his doing the work and the payment by it of his wages and- 
remuneration. The relationship of master and servant may be established 
by the presence of all or some of the factors mentioned above in ng 
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a State was held to be a civil service and its Secretary is a civil 
servant(=). A Home Guard holds a civil post(a) Similarly, members of the = 
police force() and even a special constable (c) hold civil post and so do the 
officers appointed by the High Court (d) and the Tahsildars appointed. by 
the Government(e) and the extra-departmental Agents under the, Postal 
Department (f). One should not, however, confuse a civil servant with a 
public servant as defined in Section 21 of the Indian Penal Code, which 

. throws a wider net for a different purpose.” Explana- 
oy gies ws tions L- and 2 of Sec 21 of the Penal,Code are 
quite significant as they say that persons falling under any of the descrip- 
tions mentioned in the Section are public servants, whether appointed by 
the Government or not and clarify that wherever the words ‘public servant 
occur in the Section they shall be understood of every person who is in actual 
possession of the situation of a public servant, whatever legal defect there 
may be in his right to hold that situation. A juryman, an assessor, an 
arbitrator or a member of the panchayet assisting a Court of Justice ora 
public servant is a public servant. A municiapl commissioner is,a, public 
servant too. As Ratanlal comments, in this Section 21 ‘a line is drawn 
between the great mass of the community and certain classes of persons in 
the service and pay of the Government, or exercising various public functions, 
who are here included in the words public servant’. ; y 
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THE LOCAL GOVERNMENTS AND THE LOCAL LEGISLATIVE 
COUNCILS 


Having dealt with the Government of India and its powers, we shall now 
proceed to deal with those subordinate governing bodies which are known as 
Local Governments. Three of then existing Local Governments were much 
older than the Supreme Government. The central authority did not come 
into existence till 1773. - Before that date, the Presidencies of Bengal, Madras 
and Bombay, were independent of one another, each being governed by its 
own Governor and Council and exercising absolute authority within its own 
limits. As the Company’s territorial interests increased and as it became 
increasingly involved in incessant hostility with the neighbouring powers and 
princes, it was felt necessary to establish a central authority. By the Regulat- 
ing Act of 1773, the Governor of Bengal was appointed to be also the 
Governor-General and he and his council were authorized to have power of 
controlling the government and management of the Presidencies of Madras 
and Bombay “‘....so far and in so much that it shall not be lawful for any 
President and Council of Madras, Bombay. ...” to make war or treaties 
without the consent of the Governor-General except in cases of imminent 
necessity or of special orders from the Company’s authorities in England. 
Also the President and Council of Madras and Bombay were directed to pay 
due obedience to any orders they might receive from the Governor-General 
and Council. Pitt’s Act of 1784 which aimed at bringing the Company's 
government more directly under the supervision of the Cabinet, while vesting 
the appointment of the Governor-General and the Governors in the Court 
of Directors, authorised the Crown to remove them from Office. By this Act, 
the control of the Bengal Presidency over the other presidencies was further 
enlarged and declared to extend “to all such points as relate to any transac- 
tions with the country powers, or peace, or to the application of the revenues 
or forces of such Presidencies in time of war”. The net outcome of these 
enactments was that in matters relating to etei or foreign policy,, the 
minor presidencies were made subordinate to the Governor-General and his 
Councils. But it does not appear that in matters of internal administration 
of the territories. under them, they were, in any great measure, interfered 
with or controlled by, the latter. The Governors and their E poni 
exercised their executive and legislative powers by the — ee 
authority of the Royal Charters, iss Pomo ja sis l ate 
enactments; and it was not the: relation to the 
were deprived of their Ta tall tas gat as anit = Supreme Legislature. — 
reduced to the position of mere executive media or agents or car vut 
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the will of the Government of India. This brings us to the history of the 
Local Legislatures and their relation to the Supreme Legislature. 

The Regulating Act of 1773, while investing the Governor-General 
and his Council with the power of exercising control and superintendence 
over the whole of British India, did not give them correspondingly large 
legislative powers. On the contrary it authorised them to make laws fora 
very small portion of British Indian territories viz, the Company’ss ettlement 
at Fort William and factories and places subordinate to it. And even this 
small measure of legislative power was greatly curtailed by the provision that 
the laws and regulations of the Governor-General and Council were not to 
be valid, till they had been registered and published in the Supreme Court 
with its approval. This made the legislative powers of the Governor-General 
and Council dependent on the Supreme Court and caused much friction 
between the two bodies. By an amending Act passed in 1781, the Governor- 
General and Council were authorized to frame from time to time regulations 
for the provincial courts which were under their protection. Thé regulations 
were liable to be disallowed by the Crown but not by the Supreme Court at 
Calcutta. A large number of regulatons was passed under the authority of 
this Act. During the time of Lord Cornwallis, a regulation provided for 
forming them into a Code. In 1797, Parliament recognised and confirmed 
the legisative authority of the Governor-General and Council, independent of - 
the Supreme Court and directed the provincial courts to pay due obedience 
to the regulations passed by them. Ten years later, the Governors and 
Councils at Madras and Bombay were authorized to make regulations, 
but says Mr. Ilbert, ‘subject to approval and registration by’ the Supreme 
Court and Recorder’s Court’’ respectively. 

The Charter Act of 1813 extended the legislative powers of the Councils 
which were authorized to impose duties and taxes. with the sanction of the 
Court of Directors and Board of Control, within the Presidency towns ‘and 
also to make regulations for enforcing the same. 

From the above, it is clear that the control and supervision of 
the Governor-General and Council over the Presidencies of Madras and 
Bombay were limited to matters relating to peace and war, the latter being 
left to exercise their executive and legislative functions  ă 
within their respective territories, indépendent o> = 
control. Bu‘ this independence did not last for lo 
“In 1833, * as Mr. Cowell points out, “ the attention of Parliament was 
ed to three leading vices in the frame of Indian Government. This first w <2 
in the nature of the laws and regulations: the second was in the i fine 
authority and power from which the various laws and regulations emanated; 
and the third was the anomalous and sometimes conflicting judicatures by 
_ which t the laws were administered”(a). To remedy these defects, Parliame! 

ure by which legislative power was ‘taken away 
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the Governor-General and Council. The Governors and Councils of the 
minor presidencies were authorised to submit to the central authority drafts 
or projects of any laws and regulations which they wanted. This system was 
in force till 1861 when a return was made to the old system. 


In the meantime, the presidencies were gradually increasing in size by 
new conquests and cessions from the territories of the neighbouring princes 
and powers. The Bengal Presidency which originally included the provinces 
of Bengal, Bihar and Orissa had by this time extended its boundaries far 
beyond its original limits. The Act of 1833 provided for its division into 
two separate presidencies. But the Act of 1835 suspended the provision for 
division and authorized the creation of a new Lieutenant-Governorship for 
the North West Provinces. The first Lieutenant-Governor for the North 
West Provinces was appointed in 1836. 


Up to this time, it should be noticed that the Governor-General and 
Council, while exercising the supreme power of control and management of 
the Company's possessions in India. continued to be directly responsible for 
the government of Bengal. This arrangement was sought to be set aside by 
the Charter Act of 1853 which, 

(1) empowered the Court of Directors “to declare that the Governor- 
General of India shall not be the Governor of the Presidency 
of Fort William in Bengal, but that a separate Governor shall be 
appointed for such a Presidency; and 

(2) further provided that “unless and until a separate Governor shall 
be constituted as aforesaid,” the Court of Directors might authorize 
the Governor-General to appoint a Lieutenant-Governor for Bengal. 


The power of appointing a Governor for Bengal was not exercised, till 
1912, but a Lieutenant-Governor was appointed for Bengal in 1854. This 
Act further authorized the creation of a new presidency on the same lines as 
Madras and Bombay, and until and unless such new presidency be constituted, 
authorized the creation of a new Licutenant-Governorship by the Governor- 
General. Under the authority of this Act, the territories Oe eee 
made into a Lieutenant-Governorship in 1859. 


= The Act of 1853 made provisions for the creation of new pevessictchtaa 
and of new Lieutenant-Governorships, if the new presidencies were not con- 
stituted. The Act of 1854 made provisions for what are known as 
aie Copeitiiaieetitee > “Under the old system,” Act of fritter 
says Mr. Ilbert, “the mode of Providing for the | a mrsstin 
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provide for the administration of territories which it might not be advisable 
to include in any presidency or Lieutenant-Governorship’(4). 

Accordingly in 1854, Parliament passed an Act authorising the 
Governor-General in Council, with the sanction and approbation of the 
Court of Directors and Board of Control, and under their control and direc- 
tion. from time to time by proclamation to take under his immediate autho- 
rity any part or parts of British Indian territories and provide for their ad- 
administration. Under powers given by this Act, the Governor-General m 
Council established Chief Commissionerships for Assam, the Central Pro 
vinces. Oudh and Burma. Provinces under Chief Commissioners are techni- 
cally under the immediate authority and management of the Governor 
General in Council, though by the Indian Generali Clauses Act (Act X of 
1897) Sec-3, Sub-Sec. 29,a Chicf Commissionership is a Local Government. 

The title of Chief Commissionership was formally recognised by Parliament 
by an Act of 1890 (33 and 34 Vict. c. 3, Sec. 1 and 3). 

The Act authorising the establishment of Chief Commissionerships 
also authorized the Governor-General in Council with the sanction of the 
Court of Directors and Board of Contfol to declare and limit the extent and 
authority of Local Governments; and also directed that “the Governor- 
General of India shall no longer be the Governor of the said Presidency of 
Fort William in Bengal.” 

Thus by the middle of the last century, the distinction between the 

Government of India and the various Local Governments was made absolute. 
For a little over 150 years, the Company's possessions in different parts of 
India remained isolated units. Then came the Act of 1773 which made one 
of the units viz.-Bengal, supreme over the others. And lastly, by the 
Acts of 1853 and 1854, the supremacy of Bengal over the other presidencies 
was wholly taken away and the several Local Governments were all reduced 
to swbordination to one supreme authority styled "The Govern on ana 
of India in Council.” hs 

We shall now resume our sketch of the history of the cell Lepisintaell a 
We saw that by the Act of 1833, the Local Governments were deprived of theif = 
legislative powers. By the Charter Act of 1853, they were en = 
send a member to the Supreme, Legislative Council. It was thou 
presence of members from the different provinces eae RR | 
and information of the council and render legislation more in, accorda 
with local conditions and. requirements than it would othe wise _ 
although this was an improvement on the system antecede at to | re “sw > 
amenore- Lord Canning, in a despatch dated the 9th December 1859, ex- 
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territories by the Act of 1858 was followed by a reconstitution of the Council 
of the Governor-General under the Act of t861. The same Act also brought 
about an expansion of the system of local legislation which existed prior to 
1833. Madras and Bombay got back their old legislative powers and the 
Government of India’ was authorized to establish legislative councils in 
Bengal, North West Provinces and the Punjab, as well as to create 
new Lieutenant-Governorships with legislative councils (c). A legislative 
council was established in Bengal m 1863, in the North West Provinces in 
1866, and in the Punjab and Burma in 1897. In 1905, Bengal was broken 
up into two separate provinces known as Bengal and Eastern Bengal and 
Assam. A legislative council was given to the latter, the former retaining 
its old legislative council(d). 

Having followed the history of the Local Governments and Legislatures, 
we are now in a position to enter mto a discussion of 
their powers. And first, a word as to the meaning of- Definition of the 
the expressions: local government and local legislature. a r 
Sec. 6, of the Indian Councils Act 1892 (e), enacts that } 

“in this Act, the expression local legislature means: 

(1) The Governor in Council for the purpose of making laws and 
regulations for the respective Provinces of Fort St. George and Bombay; 
and 

(2) the Council for the purpose of making laws and regulations of the 
Lieutenant-Governor of any province to which the provisions of the Indian 
Councils Act 1861, touching the making of laws or regulations have been or 
are hereafter cxtended or made applicable.’ 


The above meaning was strictly applicable to the term, ‘local legislature’ 
used in the Act of 1892, but it is submitted that it was also the generally 
recognised meaning which the courts acted upon. 


The other expression, ‘local government’ is defined in Indian General 
Clauses Act (Act X of 1897, sec. 3) as meaning “the person authorized 
by law to administer executive government in the part of British India in 
which the Act or Regulation containing the expression operates, and includes 
a Chief Commissioner.” In common parlance, however, a local government 
is not only an executive but also a legislative body. Thus we often speak 
of the Acts of a local government and even = coen ometimes use the 
expression in this extended sense. ~-~ 
= Following our method of treatment in the je riadticeites we shall first 
discuss the powers of the Locat Legislatures. e had been given by the 
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various Indian Councils Acts of 1861 (>, which, while — 
reconstitutme the Indian Legislature, laid down pro- 
visions for the establishment of local legislatures 
and defined their constitution. Sec. 34 of the Act enacted that the power of 
making laws and regulations thereby vested in the local governments should 
be exercised only at meetings of the council held for the purpose of making 
laws and regulations at which additional members (i.e. members nominated: 
or elected for legislative purposes only) were present. 

Sec. 34 created the Local Legislature as distinguished from the Local 
Government. And now about its powers. Sec. 42 of the Act invested the 
local legislatures with the power of making laws and regulations for the peace 
and good government of the province under it, and for that purpose to repeal 
or amend any laws and regulations made, prior to the coming into operation 
of the Act of 1861, by any authority in India, affecting the province under it. 

Wide as the powers of the local legislatures were, they had been made 
subject to certain restrictions: 

a an ia 1. Itwas subject to all the restrictions which had 
Powers of the Local been placed on the powers of the Supreme 
Legisiatures. Legislative Council and which we have 
already noticed. 
It was subject to certain other restrictions: it could not, except with 
the previous sanction of the Government of India, make regula- =. 
tions or take into consideration any law or regulation mene the — 
following purposes: 
(a) affecting the public debt of India or the customs, duties or any ; 
other tax or duty then in force and imposed by the authorityof 


— 


Powers of Local 
Legisfatures. 


the Government of India for general purposes of such = 
Government; 

(6) regulating any of the current coin, or the issue of any bills, notes = 
or other paper currency; = 

(c) regulating the conveyance of letters by- the Post ‘Office or = 
messages by the Electric Telegraph within the ibe wel 











eae an (d) : in any way the Penal Code of India, as blished | 
-i Act of the Governor-General in Council; IEI is -i 
i (e) affecting the religion or religious rights and usages ofa 
of His Majesty’s subjects in India; © =. ) Te NORS pt 
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the above mentioned purposes. What was the effect? It had been rovided 
that “no law or provision which shall have been made by any such vernor 
in Council and assented to by the Governor-General. - -shall be deeme 
invalid only by reason of its relating to any of the purposes. ‘comprised in 
the above list(/:). i 
The net result of this restrictive provision amounted to this that,thelocal 
legislatures.should not without the previous sanction of the Goyernment of 
India legislate about matters. comprised, in the above: list; and:L believe, they 
could be lawfully restrained by the Government. of India if, they. attempted 
to do so. If however they passed any such measure and secured the assent 
of the Supreme Government to it, the Courts would have to give. effect to 
it, and will not be allowed to rule it ultra vires, and therefore invalid, eine 
3. Among the restrictions imposed on the powers,of the Indian legisla- 
ture was one which precluded it from making any laws or regula- 
tions repealing or. affeeting any., Acts of Parliament speci 
mentioned in sec. 22 of the Indian Councils Act, 1861. . The: 
inference is that the Supreme legislature was entitled to repeal or 
amend Acts of Parliament, not so mentioned. But the local legisla- 
tures were absolutely precluded by a proviso in sec. 42 of the above 
mentioned Act from “‘making any laws.and regulations which, shall 
in any way affect any of the provisions of the Act (Act of 1861) 
or of any other Act of Parliament in force or hereafter to be i in 
force in such, Presidency.” 

. We noticed in a previous lecture that a law or regulation. of f the In In adian 
legislature was subject- to disallowance of the Crown, | . net : 
But till such disallowance be signified, the law. was valid a al began 
and binding. The assent of the Crown or any other Dependent ó A 
authority was not necessary to give valdy to 1 G nt Of India? : 
any law, i = 
or regulation, of the Indian legislature. was not so- Validity SF i 
with. the loca „legislatures. Section . of. the Act, of 
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focal legislature of any province in India may, from time to time, by Acts 
passed under and subject to the Provisions of the Indian Councils Act, 1861, 
and with the previous sanction of the Governor-General, but not otherwise, 
tepeal or amend as to that province any law or regulation made either before 
or after the passing of this Act by any authority in India other than the local 
legisfature: Provided that an Act or provision of an Act made by a local 
legislature and subsequently assented to by the Governor-General. . . .shall 
mot be deemed invalid by reason only of its requiring the previous sanction 
of the Governor-General under this section.” 
Under the powers given by this Act, the Legislature of Bombay passed 
im I898 the Bombay Improvement Act (j). The Legislature of Bengal 
passed the Cakutta Improvement Act under the same powers. In a 
case which arose under the former Act, the powers given by the Act of 
1892 (section 5) to local legislatures were considered. It was contended by 
the plaintiff that the use of the expression “as fo that province’ in the section 
enabled the local legislature to repeal or amend any law of the Indian Legisla- 
ture so as to affect the whole of that province but not any particular locality 
im it. The Court held “that the reference to the province is merely for the 
purpose of defining the limits of legislative operation and in no way imposes 
the condition that all legislation should affect the whole of that area’’(&). 
There is one more important point to be noticed while tracing the history 
of the powers of local legislatures, viz, their power to punish European British 
subjects. We have seen that a local legislature could not pass any measure 
affecting any Act of Parliament. It would follow therefore that it could not 
pass any law affecting or infringing the powers of the High Courts established 
by the Indian High Courts Act of 1861. In R. v. Reay (/), the Bombay High 
Court ruled that it had the exclusive jurisdiction to try offences committed by 
: European British subjects with the exception of 
— offences made punishable by 53 Geo. III c. 155, sec- 
105 by Justice of the Peace and that therefore the 
Bombay District Police Act (VII of 1867) passed by the Government of 
Bombay was uira vires, in so far as it conferred criminal jurisdiction on 
Magistrates in the mofussil over British-born subjects. This disa of 
the local legislatures had been partially taken away by the Indian C S 
Act of 1871 (m). Sec. I of the Act enacts that “no law or regulation made Or- 
to be made by any Governor or Lieutenant-Governor in ‘Council = 
im India in the manner prescribed by the aforesaid Act (Indian Councils 
‘T861) shall be invalid only by reason that it confers on magistrates, 
Justices of the Peace, the same jurisdiction over European British subjects 
in Council, by regulations made 
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aS aforesaid. could have lawfully conferred or could lawfully confer on 
magistrates in the exercise of authority over natives in the like cases.” 

The decision in R. v. Reay (n) leaves no doubt that local legislatures 
had no power to affect the jurisidiction of the High Court established under 
the Act of 1861 (o). From this it should not be inferred that any Act of the 
local legislature would be considered u/fra vires merely because its effect 
would be to indirectly affect the jurisdiction of the High Court in respect 
of appeals from the courts ip the moffussil which were under the protection 
of the local governments. Thus in Premshunker Rughunathji v. Government 
of India (p). it was held that the local legislature had the power of extending 
or restricting the powers of the civil courts which were 
its own creation, ““even though the possible occasions 
for the exercise of the High Courts appellate 
jurisdiction may thus indirectly be increased or diminished in number.” 
Similarly, in Collector of Thana v. Bhaskar Mahadeb (q), the court while 
admitting that “any Act of the local legislature which should propose to cut 
down this jurisdiction would so far be ultra vires, maintained that legisla- 
tion on the rights and obligations of the subjects by the Bombay Govern- 
ment in no way infringes on the authority of the High Court, unless the 
powers of the latter in dealing with the law when made, was in some way 
affected.” 

Not only were local legislatures incompetent to affect the jurisdiction of 
the High Courts, but of all other courts which were established by Acts of 
Parliament. Thus in Aboo Sait v. Arnott (r) and Aboo Sait v. Dale (s) the 
Madras High Court held that the enactments in sections 8 and 36 of Madras 
Act IV of 1865 which intended to do away with the jurisdiction of the Court 
of Requests established by Parliamentary Statute were inoperative. 

Above we have discussed the question as to whether and how far 
local legislatures can curtail the jurisdiction of the High Courts. 
We now come to the question as to whether they could confer 
new jurisdiction on the High Courts, i.e., to say, jurisdiction in 
matters not conferred by the Acts of Parliament and the Charters. 
The point was raised in the case of Poorno Chunder Roy v. Kristo 
Chunder Singh (t), but not decided. It was discussed in a subsequent case 
which arose under the Bombay Improvement Act and which we have already 
noticed viz., Hari Pandurang and another v. The Secretary of State for India, 
etc., (u). The Bombay. KSE sagna 1898, set up a special tribunal 


Jurisdiction of 
High Courts 





(2) 7 Bom. H.C. R, pmangciona inia ole simaur 
(oe) The Indian Legislature, as we in the ast lecture is pei to die? ie 
powers or jurisidiction of the High Court 
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for dealing With casts of land acquisition under the Land Acquisition Act 
1894, for the purpose of the Bombay Improvement Act.. By See, 48a 
limited right of appeal was allowed from the decisions of the Tribunalto the 
High Court. The question arose as to whether the local legislature was 
competent to give the High Court power to entertain the appeals. Jenkins. 
C.J, after having docided that the Tribunal was not a court subordirate to 
the High Court but a judicial body absolutely independent of it, said, "but 
if the Tribunal was not a court, what 100m was there to give the limited right 
of appeal to thìs court that section 48 (II) of the Improvement Act proposes 
to previde™ ? in 
“Apart from special jurisdiction in relsiion to. particular matters deriv 
from the authorised legislation of the Governor-General in Council the civil 
jurisdiction of the High -Court is (1) ordinary original, (2) extraordinary 
Original or (3) appellate and revisional.. Now this limited right of appeal 
under the Improvement Act does not come within cither of the last two heads 
of jurisdiction: the appellate and revisional jurisdiction can only come into 
play when there has been a decision of a court a condition which- ex-hypothesi 
does nöt exist hete—while extraordinary civil jurisdiction obviously cam haye 
no application. Can it then be said that our ordinary civil jurisdiction isof 
any avail? LI think not. The conditions are so widely different from those 
under which our original jurisdiction is exercised that, in my opinioni they 
do not permit of ourdealing with the case as falling within that jurisdiction. 
“But if this be so, the Improvement Act cannot confer onus this 
jurisdiction, because the local iegislature has no power to control or affect by 
their Acts the jurisdiction or procedure of the High Courts, as that power resis 
with the Imperial Parliament and with the Legislative Council of the Governor- 
General (ye l f alzo vuesupel io 


= This decision of the Bombay High:Court was taken note of by the Bengal — 


Legislature im their Calcutta Improvement Act, 1911, That, Act, likethe 


Bombay Improvement Act, made provisions for special..tribunal fer 
dealing with cases arising out of its operations, but it did not give any right 


of appeal to the High Court from the decisions of the Tribunals Thathas 
‘been done by an Act of the Governor-General of India in Council, | s47 
=- Where rémains another point touching the power of the local legislatures — 
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Act of 1861, a law passed by the legislature of this Presidency for its peace 
and good government is not invalid merely by reason only that it affects 
the prerogative of the Crown.’ The point was raiséd in Hari Pandurang. 
v: Secretary of State, etc., (x) but was left undecided. As there has been 
only one decision on the question which is a very difficult one, we ss 
venture to give any opinion. » bos 
The next subject of treatment is the nature and extent of ‘the powers 
of local governments. These powers’ were mostly derived from statutes and 
in exereising the same, the local governments, as well as the Government of 
India, were required to adhere strictly to the provisions of the statute under 
which they professed to act. -How strict the courts were.in sails this 
principle may be seen from the cases we are going to Cite. no 
In Govardhan Singh and others v.: Queen (y), the accused were Dara 
under Sec. 76, Bengal Act L of 1882, for adding to anembankment within the 
“prohibited area™ without having obtained the permission of the Collector 
as required by clause (6) of that section and fined, The High Court set 
aside the sentence on the ground that “‘no proclamation and general notice 
of the, declaration under sec. 6 was published in the manner prescribed in sec. 
6@ of the Act?” Here, to bring any part of the province under the “prohibited 
area,” it was necessary to publish the general notice mentioned -in sec. 6 
of the Act in the manner prescribed in sec. 60. The Government-had failed 
to do so. It was held accordingly that the accused could not, -be conyicted 
under sec. 76 of the Bengal Act If of 1872., ` oai 
Similarly in Jhe Secretary of State in. Council. Va Nritya- 7 Gopal 
Audhikary (z) as we have seen already (a) certain acts of the officers of the 
local. government were declared to be without legal authority because. the 
notifications which professed to give them the requisite authority, were not 
properly issued. nide: in aivi ieee 
And again in Vijaya Raghava v. Séerétarp ae State in Cnel i! (b), where 
a municipal commissioner was dismissed by the Governor in Council of 
Madras acting under sec. 9 of Act TIL of 1871 (Madras) on the ground of 
misconduct, the court held that the Governor in Council could’ not exeréise 
his power of dismissal till the faet of misconduct or neglect is ascertained to 
have been committed and that the civil courts wére not ñas- 
certaining whether there had been im fact any neglect or miseondret. In 
this ¢ase, the mere fact that the act complained of was done by the-sovereign 
power and’ was not an act which could have been sogea sar 
eas not oust the jurisdiction of the court or render eset 
sovereign power claims to act under the’sdnction of municipal law 
es a Sita Se eerie lig oe hes ho 
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jurisdiction of the municipal courts is expressly taken away by legislation, 
the act complained of cannot be impunged. Neverthe 
less it is always competent to the court to inquire 
whether the act complained of is consistent with or 
within the powers given by the legislature or has satisfied all the formalities 
and conditions prior to their exercise of the powers. On this point, the 
well-known case of Gevernment v. Raj Kissen Singh (c) is well worth our 
consideration. The facts of the case were as follows: 


At the time of the permanent settlement the northern boundary of the 
pergana of Susung (situated in Mymensingh at the foot of the Garo Hills) 
was not defied by Government. From before that time and certainly for 
more than sixty years, the zamindars of the pargana had exercised Certain 
rights in the Garo Hills and over the inhabitants. Government held a survey, 
and declared the northern boundary of Susung to be a line running along the 
foot of the Garo Hills. The zaminder brought a suit to set aside the survey. 
The Government relied on Regulation X of 1822. Sec. 2 of the Regulation is 
as follows= “The tract of country now comprised in the thana jurisdiction 
of Goalpara, Dhoobrie and Kurreebari in the district of Rungpore is hereby 
declared Separated from the said district and the operation of the rules of the 
police, civil and criminal justice....are suspended and shall cease to have 
effect therein.” i 


Sec. $ placed the tract separated by sec. 2 under a Commissioner, and 
the Governor-General in Council was declared competent to direct the separa- 
tion of any tract of country occupied by the Garos from the estates of the 
fiecighbouring zamindars and to do certain other acts relating thereto, eg, 
to discontinue the collection by zamindars of any cesses, etc., to make arrange- 
ments cither for the remission of the same or for their collection directly by 
the Government making compensation to the Zamindars. 


Clause 2 of Sec. 8 enacts: 


“No suit shall be entertained by any civil court having jurisdiction or 
that may have hereafter jurisdiction within the tract of country subject to the © 
authority of the Commissioner, on account of any act of the above dars 

tien done under the authority of the Governor-General in Council.” 


= Itwas argued by the defendant in the above mentioned case that — 
‘court was competent to adjudicate upon the case. The High Court ruled to 
the contrary. The case was argued more than once in the High Col 
Peacock, C. J., delivered the final judgment. irene ie 
“of jurisidiction are summarised below: to aaa 
2% (D Regulation X of 1822 gives substantive power to the Governor- 
-General in Council in respect of the tract of country described in sec. 2 of the 
oN jee ene and “we can hardly suppose that the legislature intended by 
= eed upon an enactment, limited to that tract of , to give substan 
as © {power the Governor-General in respost of other tact of country. 
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The power given here to the executive which makes its acts and opera- 
tions independent of civil courts, is to be exercised within a ceftain tract of 
country defined by the Regulation, (see. 2) and therefore cannot be exercised 
in other tracts of the country. Accordingly, any act which is done outside 
the defined tract would be cognisable by the civil court. Evidently the Garo 
Hills lay outside the defined limits, and thus came within the jurisdiction of 
the civil courts. 

(2) The jurisidiction of the civil courts is taken away by clause 2, sec. 8 
of the Regulation only in respect of a certain class of acts specified in the 
section; survey-award is not one of them and therefore the civil court is 
entitled to consider the present case which has been brought to contest a 
survey-award. 

On the strength of the cases cited above and others to follow, we may 
lay down the following rules: 

I. The executive while exercising its statutory powers must go through 
all the formalities laid down and satisfy all the conditions precedent to the 
exercise of the same. Thus where the Act provides that a notice should be 
issued before something is done, the issuing of the notice is an imperative 
formality, the absence of which would vitiate everything done under the 
Act (d).. The notice should be issued in time, and where the terms of the 
notice are prescribed there should be substantial compliance with the terms. 
The court, however, will not insist on a literal compliance (e). 

Again where the executive is authorised to do an act or acts on 
the happening of an event, the happening of the event is a condition prece- 
dent to the performance of the act or acts. If, in the opinion of the court, 
the event did not in fact happen, the act or acts of the executive, as well as 
all claims and obligations arising therefrom will be wholly void and in- 
operative. Thus in the case of sales for arrears of revenue under Act XI 
of 1859, the Government can exercise its power of sale only when there have 
been arrears of Government revenue. If in the opinion of the court there 
have been no arrears, the sale would be void and inoperative and without 
any legal effect (/). 

2. It must use its powers consistently with the Act, that is to say, its 
acts must not be repugnant to the purport or provisions of the Act. This is 
very well brought out in the case of Empress v. Nistar Raur (g), where it 
was held that under the provisions of the Indian 
Contagious Diseases Act, 1868, any woman desirous Summing up th 
of ceasing to carry on the business of a common pro- i i 
stitute is absolutely entitled to have her name removed from the register and 
that, consequently any rule or portion of a rule purporting to have made 
under the provisions of that Act, which pləced any obstacle ir the way of 


(d) The Government of Bombay v. Dodyama Basapa. 1. L. R. 9 Bom. 478. 






(e) Hari Pandurang v. Secretary of State in Council, etc. 1. L. R., 27 Bomb. 
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her doing so, Was ultra vires and Void. Here one of the rules made under the 
Act provi that applications by women to have their names removed from 
the | a ter should be submitted to the commissioner who if satisfied on 
f Y7 Kii the applicant had really ceased to practice as a common prostitute 
rA cause het mame to be temoved. The court decided that thë Govern- 
ment had no aùthórity to make the rule, as it was inconsistent with and re 
ant to the pyrport of the Act, which gave an absolute right to’ every 
prostitute to have her Name removed from the register. 
Ik must not go outside the powers given by the Act. Government y. 
Raj Kissen Singh (A), is a very good instance of this rule. There, ás we have 
seen, the Government was entitled to do acts of a particular description. 
The, survey-award did not come under that description. Held accordingly 
that it was outside the powers of the Government given by Regulation: x of 
3822 and was therefore cognizable by the civil courts. The decision i 
Bechar Desai v. The Secretary of State in Council (i), was given 
on the same principle. There the Collector under Sec. 16 of Act VII of 1867 
(Bom had recovered the cost of the punitiye post from a Talukdar. It 
Doman the Collector had no such power as the Talukdar was not an 
eat of the village and the cost covld only be defrayed by a focal rate 
mpare pR i the inhabitants of the district in which the punitive post was 





4. Ifany er isin limits have been prescribed within which the powers 
were to be exercised, the acts and operations of ‘the executive should be 
a: confined to those limits. This is only an ‘application of the 
prir iple. id down above. It was invoked, as we have seen, in the case of 
Government V. Raj Kissen Singh (kK). Queen Empress V. Mangal Tekshand ( 
1other case on the point. There it was laid down that under Sec. ahs. 
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a rule (o) relating to the powers of a Bench of Honorary Magistrates was 
declared ultra vires, on the ground that the’ Local Government had no power 
to frame the rule in question. - Sec. 16. of the then Code of Criminal 
Procedure ‘gave them power to frame rules relating to the Constitution of 
the Bench for conducting trials. The rale in question purported to -define 
the powers which the Benth could exercise: It was,held therefore het the 
Tule was clearly u/tra vires: l 

Similarly in Emprřess' y Kola Lalang (p) it was held that a circular ai 
issued under the Excise Act (Bengal Act VIP of 1878) which fixed the limit 
at six’ quart bottles of country spirit as allowable for retail sales was without 
authority inasmuch as it had fixed the limit at an*amount lower than that 
which was allowed by the Act.” The circular:was ‘more erati than) the 
Act itself and therefore inoperative (g): ‘ade 

After what has been said, it is almost eaperfiuesis to mention that the 
rules of the executive not made under' añ Act of Legislatuzréhave not the 
force of law, and, that a public servant acting im obedience to them cannot 
be considered as acting in exécution of his duty as a public servant if his act 
is otherwise ` illegal. This was Waid down: im s/n ire The Petition of 
Rakhmaji (r), where on a complaint made’ by a‘sepoy depvted by a forest 
settlement officer to seize s6éme carts for the use of -the Jatter) that the 
accused assaulted and preventéd him from seizing his cart) a» Magistrate 
convicted the accused under sec 3855 of the’ Penal Code (Act XIV of 1860) 
for obstructing and assaulting a public’ servant, itwas held bythe High —— 
that the conviction unde: sec. 353 was badoltwas 
contended for the! Crown ‘that the rules of the Local A Tot Í 
Government justified the’ seizure of carts and that  - 
therefore the accused in obstructing the sepoy was obstrr.cting a public servant 
in execution of public duty. But the Court was of opimion: that othe rule 
of the GoverAment had not the force of ema that the seizure of the 
carts under the rules’ was illegal(s): bogiari J 

A ¢onviction based on Rule’ 4 (iii) wz of duds Rules. Pae by: din 
Bombay Government under séction 5 of the Opiom Act (1 of 1878) was a 
tule of evidence as to the fact of possession and not a tule as to the condi- 
tions of possession as cortemplated by sé@ction 5, and as such was ultra 
vires of the section, so that a conviction based onthe rule wasillegal (7). 

The rite (1), that a notice to parties to d conciliation wereement should 
be served throt-gh ` a Subordinate ‘Judge, framed ‘by the’ Local Government 
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under section 49 of the Dekkan Agriculturists’ Relief Act XVII of 1879, 
and published at page 682, Part I, of the Bombay Government Gazette, 
was not w/fre vires and a notice so served was held to be a good notice (u). 

The Government of Bombay Resolution, dated 6th May 1911 prohibit- 
ing Vyasawtol processions in the District of Belgaum for all time is illegal and 
witra vires and is not covered by section 42 or 44 of the Bombay District 
Police Act (TV of 1890). Section 42 limits the powers of prohibition conferre 
ed on the Magistrate both in time and place, the limitation of place being to 
a particular town or village or vicinity thereof. Section 44(1) deals with 
the prohibition of religious ceremonials, but with the maintaining of public 
order at religious ceremonials which are not prohibited (v). 

Under section 35 and 37 of Regulation V of 1804, the Local Government 
has power to make rules to claims which have not merged into decrees and 
to extend to such claims the procedure laid down in section 322(a), (b) and 
(d) of the Code of Civil Procedure (w). 

Rules 6 and 7 of the rules framed under section 35 of Regulation V of 
1804 do not authorise the District Collector to make a reference to the District 
Court in respect of the interest to be allowed to a creditor unless there is a 
dispute as to the fact or extent of liability in regard to the principal matter 
of the claim, and the question of interest arises as accessory and incidental to 
the disposal of the main claim. Where the Governor in Council of Fort St. 
George empowered by Notification all Magistrates of the Second Class to try 
cases under the Opium Act (I of 1878), it was held that the Act gave a dis- 
cretion to specially empower Second Class Magistrates with jurisdiction 
and that the general authorisation was ultra vires of the powers granted by 
the Act, for under the Notification “‘the Government have exercised powers 
by which they have enlarged the definition of ‘Magistrate’ so far as this 
Presidency is concerned” (x). 

Under the Assam Labour and Emigration Act (V of 1901) the Govern- 
ment issued a Notification relaxing or dispensing with the requirements of 
certain section of the Act in the case of garden sirdars working under the 
control of Assam Labour Supply Association, and empowering the District 
Magistrates to cancel licence of any local agent for misconduct. This condi- 
tion was held not to be witra vires of the Government of Madras (y): 

When an order of the Executive Government is ultra vires, it is a mere 
nullity and suit was a necessary to have it set aside (z). At present one gets 
the appropriate remedy by a writ under Act. 226 of the Constitution of 
India. l 

Have the rules made and orders issued by Governments a retrospective 
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effect? In the case of Dowlatram Harji v. Vitho Radhoji (a), the High Court 
declined fo consider a rule made by the Government of India subsequent to 
the making of the document which was the subject matter in the suit, presum- 
ably because the rule could have no retrospective effect. Similarly, in 
Macdonald v. Riddel (b), the High Court held that an order made under sec. 
308 Cr. P. C. 1861, by the Local Government with retrospective effect 
was of no legal effect. 

We shall conclude this topic by noticing a somewhat anomalous case 
bearing on the powers of Local Government: viz., Queen Empress V. Ganga 
Ram(c). Here the High Court’ of Allahabad while admitting that the 
appointment of one of its judges by the Lieutenant-Governor under the sanc- 
tion of the Secretary of State for India, so far as its 
validity depended upon the provisions of sections 7 
and 16 of the Indian High Courts Act, 1861, Was 
apparently u/tra vires; held that the appointment must be presumed to have 
been legally made in the exercise of some power unknown to the courts vested 
in the Secretary of State. It is difficult to reconcile this decision with the 
principles that have been followed by the courts in this country as well as in 
England in their interpretation of the constitution and powers of statutory 
bodies. The power of appointment of judges had vested in the Crown and 
under certain conditions, in the Government of India, and the Local Govern- 
ment is a statutory body and its power must be exercised in accordance with 
the provisions of the statute or statutes which gives it the power. It is doubt- 
ful whether the decision will be followed by the other High Courts. 

It is now necessary to give a short resume of the Government of India 
Act, 1935. The Act since repealed was enacted on 2nd August 1935 by the 
Parliament of the United Kingdom and Sec. 5 of the Act made provision for 
proclamation of a Federation of India. Though Part I of the Act came into 
force on Ist of April 1937 the proposed federation never came and Sec. 5 was 
substituted for establishment of a Dominion of India by the Indian 
Independence Act, 1947 and the Dominion was to be a Union comprising 
(a) the Governors’ Provinces, (b) the Chief Commissioner’s Provinces (c) the 
Indian States acceeding to the Dominion and Tiagi 
(d) eny other areas that may with the consent of Pim adhe, 2 piel atm 
the Dominion be included in the Dominion and this 
Dominion was established on and from the 15th August 1947. The Execu- 
tive authotity of the Dominion was to be exercised on behalf. of His 
Majesty by the Governor-General either directly or through officers subor- 
dinate to him. The Executive authority extended (a) to the matters wi 
respect to which the Dominion legislature had power to make laws: (b) to 
raising in British India, naval, military and air forces on behalf of His Majesty; 
and (c) to the exercise of such rights, authority and jurisdiction < as are 
able by His Majesty by treaty, grant, usage, sufference or + otherwise nand in 
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relation tothe tribal areas. Sec..9 provided that there shall be a,couneilof 
ministers not exceeding ten in number, to aid and advise the Governor- 
General in the exercise of the functions (except in so far as he is by or under 
this Act required to exereise his, functions or any-of them in his diseretion), 
provided that nothing herein shall. be construed as preventing the\Governor- 
General from exercising his individual jadgment in any case which by or 
under this Act he is required so to do. The question jas to! whether a 
matter was within» his. discretion or whether the discretion was correctly 
exercised could not be called in question. The bracketed portion;was omitted 
from the statute by the India (Provisional Gonstitution) Order, 1947. See. 2 
of the Act catalogued the details of the special responsibilities of the, Gover- 
nor General for preventing graye menace to the peace and tranquility of 
the Country, to safeguard financial stability and legitimate interests of the 
minorities and several other matters and there were provisions as to, what 
r were called the Instruments of Instructions and for all 
Special À 
Respansivitities: those the Governor-General was to function under the 
superintendence and control of the Secretary of State. 
These provisions were omitted by the aforesaid Order of 1947., There was 
again provision for a Federal Legislature which was subsequently designated 
as the Dominion Legislature and, the latter too was to be, construed as) the 
Gonstituent Assembly set-up under Sec 8 of the Indian Independence Act, 
1947. Legislative procedure was laid down in Sections. 30. to 40, of the Act 
and Sec. 41 laid down that the validity of any proceedings,in the,Federal 
Legislature shall not be questioned on the ground of any ae etait 
of procedure. 


Legislative powers of the Governor-General were felicia for in Sec. 42 
of the Act and Sec. 45 empowered the Governor-Géneral to issue proclama- 
tion in case of failure of Constitutional machinery and he was to-rexercise 
the functions in his discretion throughout the Federation. 


Absence of provisions analogous to this in the Constitution of titi put 
the President to a very embarrassing and helpless position during the Con- 
stitutional crisis which occurfred with the fall of the Desai ministry 
in. 1979 as a result of the current and cross-current of defections of the 
members of Parliament from one party to another. This stalemate had 
pede ag for several days inspite of the fact that the President: realised 
that “everywhere ‘around us to-day we hear not counsels of 
and conciliation but discordant voices are raised in a Spirit of coitifroditit 
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control of the Governor-General but these directions:must not be inconsistent 
with any instrument of instructions issued to the '\Governor by His Majesty. 
Ali executive action of the Provincial Government shall be expressed to sai 
taken in the name of the Governor. 

The Constituion of the Provincial Legislature and the Legislative pro- 
cedure were provided in Chapter III of this part and sec. 87(1) provided that 
the validity of the proceedings shall not be called'in question on the ground 
of any alleged irregularity of procedure. 


Sec. 88 empowered the Governor to promulgate ordinances ‘during 
the recess of legislature and also to promulgaté Ordinances at any time in 
respect of matters of his discretion or exercise of individval judgment.’ 
Sec. 93 defined the powers of the Governor to issue proclamations when 
he was satisfied that there was failure of Constitutional machinery i.e., the 
Government co uld not be carried on in accordance with the PrOVigiOAD of 
the Act. 

Part V of the Act which came into force on Ist April 1937 related to the 
Legislative powers and the distribution thereof. Fhe relevant and important 
Section 100 needs be quoted here. 


100. Subject-matter of Federal and Pro vincial heats —(1) Noturithenandite 
anything in the two next succeeding sub-sections, the Federal: Legisla- 
ture has; and a Provincial Legislature has not, power to, make laws 
with respect to any of the matters enumerated in; List I.in the Seventh 
Schedule to this Act (hereinafter called the “Federal Legislative List”). ..,. 

(2) Notwithstanding anything in the next succeeding: sub-section, 
the Pederal Legistatore, and subject to the precedihg sub-section, a 
Provincial Legislature also, have power to’make laws with respect to any 
of the matters enumerated in List ITH in hears said spec spa AER called 
the “Concurrent Legislative’ List”). a} dttw teal 

6) Subject to the two preceding sub-sections the’ Fravidieiar Legislature 
has, and the Federal Legislature has not, power to make laws for a Province 
or any part ores with respect to any of the matters enumerated in List TI 
in. the said Schedu (hereinafter called the Fie sate ee ent ahe ced 


T = 2. 2 
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Sec. 108 specified certain restrictions on Legislative powers and that. 
section was omitted by the India (Provisional Constitution) Order, 1947. 

Part VI. which also came into force on 1.4.37 deals with Administrative 
Relations between Federation, Provinces and States. The executive autho- 
rity of every province or Federated State shall be so exercised as to secure 
respect for the laws of the Federal Legislature which apply in that province 
or State. “The Government of India Act, 1935, had solved the problem by 
vesting the executive power relative to the concurrent field of legislation m 
the provinces and not in the federation. Though Section 107 of the Act 
enabled the federal legislature to supersede provincial legislatures in the 
concurrent fields, the corresponding executive power always remained in 
the provinces. However, in order tc make it possible for the federal executive 
power to be exercised in respect of certain matters in the concurrent field, 
the Act, had divided that field, broadly speaking 
between social and economic matters and those which 
concerned law and order and personal rights and 
status. The latter formed the larger class, ahd the enforcement of legislation 
on these subjects would, for the most part, naturally be the duty of the 
provincial authorities. In respect of these matters, the federal government 
was given no executive power nor was it given power to give directions to 
the provinces. The other class of concurrent subjects consisted mainly of 
the regulation of mines, factories, welfare of labour, industrial disputes and 
like matters. In respect of this class of subjects the federal government could 
exercise executive power if federal legislation had so provided and the consent 
of the Governor-General under section 126 of the Act had been obtained to 
the enactment of such legislation (d). Finance, Property, Contracts and 
Suits are dealt with in Part VII which was made effective from 1-4-37. “The 
question of mutual immunity from inter-governmental taxation arose to be 
dealt with for the first time in India at the passing of the Government of India 
Act 1935, which endeavoured to establish a Federal Government in India. 
By that Act, the Crown resumed the dominion and authority vested in the 
Secretary of State and others and re-distributed them between the Dominion 
Government and the autonomous provinces created by it.” (Setalvad, 
ibid, p. 140). Section 176 of Chapter III of this Part provided that the Federa- 
tion may sue or be sued by the name of the Federation of India and the 
Provincial Government by the name of the Province. Part VIII related to 
creation of a Federal Railway Authority which was, however, omitted by the 
India (Provisional Constitution) Order 1947, and no such Authority evet 
came into existence. x af of 

_ Part IX of the Government of India Act, 1935 related to the Judiciary. 

the Federal Court and defined its powers and jurisdiction He 
Wis diéty itd Constitution’ oF the Figh Conrts::? era mportant 
$ are quoted in the lecture on High Courts. ` 
_ Part X related to the Services including Judicial Officers u = w 
see + eS tas eR, n R E A E EGE > 
Setalvad, Union and State Relations, Tagore Law Lectures; (1974) pages | 
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in India and it came into force on 1.4.37. Discussion in this respect will be 
found in the lecture on Civil Services. Provisions were made for the Constitu- 
tién of Public Service Commissions and as to Chaplains and Indemnity for 
past acts. Elaborate provisions were also made for The Ravin 

the Secretary of State, his Advisers and his Department y 

in Part XI, amended by the aforesaid Order of 1947. Chapter XII of this 
Part dealt with the relation between the Crown and the Indian States but Sec. 
311 which is the interpretation section of the Act, stated that no Indian State 
shall, for the purpose of any reference in the Act to Federated States, be 
deemed to have become a Federated State until the establishment of the 
Federatior but this provision was omitted by the India (Provisional Con- 
stitution) Order of 1947. 

Several Schedules are appended to the statute and the 7th Schedule gives 
the 3 Legislative Lists. List I is the Federal Legislative list, List II is the Pro- 
vincial Legislative List and List III is the Concurrent Legislative List 
and those lists were to operate in accordance with the provisions of Sec 100 of 
the Act and the residuary powers as mentioned in Sec 104 of the Statute. 
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HIGH COURT 


In this lecture, we shall treat-of the High Courts and, their powers.,, We 
shell begin by giving a history of the British courts in India, their origin 
and expansron. 

In lecture IHE, we noticed the Charter of Charles II issued im 1661, which 

authorized the Governor and Council of each, factory 

Historical Sketch. of the, Gompany “‘to judge all persons belonging to 

the said.governor and company or that shall be under 

them in all causes, whether civil or criminal, according to, the laws of this 

kingdom, and to execute: jadgment accordingly.”. Very. little was,done 

PEPEE G Cie to carry ‘out the provisions of the Chatter- till 1678. 

1661. i z Before that year, even at Madras which was the most 

important possession of the Company at that time, 

there Wes no proper judiciary, except that two or more officers of the Company 

used to sit as justices in the “‘choultry”’ to dispose of petty cases. In 1678, 

the Governor and Council at Madras under the authority of the Charter of 

1661 commenced the practice of sitting two days in the week to hear and 
judge all cases. 

In 1669, the port and island of Bombay which had been ceded to the 
English king in 1661 (by the Portuguese), was granted 
by a charter to the East India Company, which among 
other things authorized the Company by their governor 
and other officers *‘to do all and every other thing and 
things, which unto the complete establishment of justice do belong, by courts, 
sessions, form of judicature and manner of proceedings therein” and “to 
award process, hold pleas, judge and determine all actions and suits and 
causes whatsoever....and to execute all and every such judgment... The 
Commissioners who went from Surat to take possission of Bombay, on 
behalf of the Company, recommended the appointment of a judge-advocate. 

r Two courts were established, the inferior court 
te td È Baa ~ Consisting of a company’s officer and two Indians 5 
a having a limited jurisdiction and the superior court, — 

consisting of the Deputy oa tS pada and Council (a). << 


Grant of Bombay to 
the Company in 1669, 
by Charter. 
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Judicature to be held at such place or places as the Company might direct, 
consisting of one person learned in civil law and two others to assist him. , 
The Court was principally to be a Court of Admiralty, 
to judge all mercantile and maritime cases whatsoever. 
It was directed to judge “‘according to the rules of 
equity and good conscience and according to the laws and eustoms of 
merchants and by such methods and rules and proceedings as we shall from! 
time to time direct and appoint.” Dr. St. John was appointed to act as a 
judge-advocate of the court at Surat. In or about 1686 Sir John Biggs was 
appointed as judge-adyvocate in Madras. The following year the Company 
authorized by the Crown established by charter a municipality at Madras, 
consisting Of a mayor, twelve aldermen and sixty or more burgesses. 
A Mayor’s Court was also established which was to 
be a Court of Record with power to try civil and Charter of 1687. 
criminal cases. An appeal lay from this court to the Mayor's tgus 
TE 4 ; Established at Madras. 

already existing Court of Admiralty. The charter also 
directed the appointment of a Recorder to assist the mayor in the admi- 
nistration of justice. i 

In 1726, the Court of Directors petitioned the King to the effect that 
there was a great want at Madras, Fort William and Bombay of a proper 
and competent power and authority for the more Charter of 1726, x 
speedy and effectual administration of justice in civil Mayor's Courts at 
causes and for the trial and punishment of capital and Madras Bombay & 
other criminal offences and misdemeanours. In Calcutta. 
response to the petition, the existing courts were abolished and by 
Charter a Mayor`’s Court was established at Calcutta, Madras and Bombay, 
consisting of the mayor and the aldermen. The court was to be a Court of 
Record and was authorized “to try and hear and determine all suits, actions 
and pleas between party and party.” Appeals were allowed from the 
decisions of the Court to the Governor and Council. In all cases, involving 
sums less than 1000 pagodas, their decisions were final, but im cases in 
sums exceeding that amount a further appeal lay to the King in Council’ 
This charter empowered the Governor and five senior members of the Council 
to act as justices of the peace and to hold quarter soanen for the trial of all. 
offences except high treason. cr iss ol? ahoo 

In 1746, Madras fell into the hands of the French. On its restoration 
to the English in 1749, the Directors represented to the King in Council that 
it would be a great encouragement to persons to come and settle in Madras, 
if a proper and competent judicial authority were establ shed there and 
further that the judiciaries established by the charter ` ake hte 
of 1726 had not proved wholly successful owing | | 
to certain defects in the charter. - New letters patents the 
were issued re-establishing the Mayor's Court not only the Pr a 
at Madras but also at the other two presidency towns. ae 
Certain alterations were made in the jurisdiction of the new ae 
A Ail AES A A was directed not to ente: 
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unless by consent of the parties: while the jurisdiction of the Governor añd / 


Council wes limited to offences committed within the town and factories 
subordinate to it. 


Hitherto. we have been considering the Company's courts established” 


stun under the authority of the King of England. Now 

oom E PNS. we shall turn for a while to the courts which claimed 
their authority from the princes of this country €g. 

the Nawab of Bengal. In 1765, the grant of the Dewani to the East India 
Company was the signal for many important and far reaching changes in 


the judicial administration of the provinces of Bengal, Bihar and Orissa. - 


The changes however were not effected till six or seven years later. During 
this period, the Company though they received the revenue and maintained 
the army, left the collection of the revenue as well as the administration of 
civil and criminal justice in the hands of the Nawab and his officers. But 
im 2771. the Directors resolved to stand forth as Dewan and to undertake 
the entire work and management of the revenues which involved the work of 
administering civil justice. In 1772, Warren Hastings came to Bengal as” 
Governor and steps were immediately taken, with a view to the collection of 
revenues directly through the Company's servants. A committee was appoint- 
ed consisting of the Governor and Council. Its report drew attention to the 
imcompetency of the cxXisting law courts and submitted proposals for the 
establishment of Dewany and Foujdary Adawluts, under the superintendence 
of British officers. These proposals were accepted and civil and criminal 
courts were established all over the Presidency. 


The Dewani courts which were presided over by the Company's qa 
f ad Known as collectors, appointed principally to look 
Civil and Criminal after the collection of revenue aùd matters Z. 
ESE Bonja. thereto took cognizance of all claims of debt, Boi 
ayn " accounts, Contracts and demands of rent. Questions | 
to samindaries and talukdaries were reserved for une decison. 
and Council. 


aie g 


l-onVRtine View. to facilitate e Brai E a criminal = 


court Known as Foujdari Adawiut was established in each district. In 
courts, the Kazi and Mufti sat to expound the law as well as to try offence 
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were established and maintained in the name of the Emperor of Delhi who 
still remained the lawful though nominal sovereign of the country. 

The granting of the Dewani to the Company was followed by far thn 
able agitation in England, as a consequence of which, a secret committee 
was appointed to enquire into the Company's affairs in this country. The 
committee, among other things, drew attention to the inefficiency of the then 
existing Mayor's Courts and upon their report was passed the Regulating 
Act of 1773(4). This statute authorised the establishment. by Royal 
Charter of a Supreme Court of Judicature at Fort 
William in Bengal, consisting of a Chief Justice and 
three other judges, being barristers of England or Ireland, of not less than 
five years standing who were to be appointed by the Crown(c). 

The Statute further declared that the court was to have full power and 
authority “to exercise and perform all civil, criminal, Establishment of the 
admiralty and ecclesiastical jurisdiction, and to form Supreme Court in 
and establish such rules of practice and such rules for Calcutta. 
the process of the said court as should be found necessary for the administra- 
tion of justice and due execution of all or any of the powers which should 
or might be granted to the court, and also should be at all times a Court 
of Record and should be a Court of Oyer and Terminer and Gaol Delivery 
in and for the town of Calcutta and the factories subordinate to it™ (d): ~ 

In pursuance of the Statute, a Supreme Court was established at Calcutta 
by Royal Charter in 1774. We cannot here go into an 
elaborate discussion of the provisions of the charter imn Courun 
or the statute. But we shall notice the important points 
concerning jurisdiction which were raised in the dispute which soon followed 
between the executive and the judiciary in Bengal. 

By the provisions of the Charter and in conformity with the statute, 
the Supreme Court was vested with full power and authority to hear and 
determine all complaints against any of His Majesty’s subjects for crimes, 
misdemeanours or oppressions and also to enter, hear and determine 
suit or action against any of His Majesty's subjects, in Bengal, Behar itn : 
Orissa and any suit, action, or complaint against any person im the service 
of the Company or any of His Majesty's subjects. It was, however, expressly 
provided (1) that the court should not hear or determine any indictment or 
imformation against the Governor or any member of the council for any 
offence, not being a felony or treason; (2) that disan niae 
and determine any suits and actions of any of His Majesty's subjects s% 
any Indian, residing in Bengal, Behar and Orissa, except where upon 
Stiinta AE oar soe mT dispute 
matter should be determined in the 
action should have exceeded Rs. 500. ` 


Regulating Act, 1773. 
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As in the case of the Mayor's or Recorder's court, an appeal was allow- 
ed to the King in Council from the decisions of the Supreme Court, tinder 
certain Conditions, both in civil and criminal cases: but in the latter the condi- 
tions were much more stringent than in the former. 

Even a cursory perusal of the Statute and the Charter would convince 
one that the powers given by them, wide and extensive as they were, were not 
clearly defined. In the first place, as Mr. Ilbert points out, it is not made 
clear as to what law the court was to administer. “‘Appearently it) was the 
unregenerate English law, insulor, technical, formless, tempered in its 
application to English circumstances by the quibbles of judges and the 
obstinacy of juries, capable of being an instrument of the most monstrous 
injustice when administered in an atmosphere different from that in whichit 
had grown up” (e). 

In the second place, what was the jurisdiction of the court? It was 
declared to extend over the whole of Bengal Presidency in respect of His 
Majesty's subject and their employees. But no attempt was made in the 
charter to define as to who were His Majesty’s subjects or who were their 
employees. The judges were apparently under the impression that the 
sOvereignty of the King of England had taken the place of that of the Emperor 
of Delhi in the provinces of Bengal, Bihar and Orissa; and accordimgly they 
exercised their authority all over the country by issuing writs on ali persons 
whether, strictly speaking, they were the subjects of the English King or 
their employees or nots. Thus, in the Cossijurah case the court issued. a writ 
against a Raja who was instructed by the Governor 
and Council not to obey it: The Sheriff and his officers 
were driven off by the Company's sepoys. Thereupon the court took pro- 
ceedings against the officers of the Company.. Their attorney was thrown 
into prison and the Governor-General and his councillors. were seryed: with 
Summons to appear. 

The Court lso assumed the right to try actions against thie. juciceah 
Was paige? b . officers of the Company for acts done in their judicial 
pee TSR Pen “>eapacity. It did not recognize the Company's court 
as having any authority. The Emperor of Delhi was a phantom and his 
courts were no better, Thus in the well-known Patna case the Supreme 
Court gave judgment against officers of chs Patna provincialo and had 
the defendants cast into prison. > hater 
_ These conflicts between the Gaecutive. and: the jiii led to a serious — 
tear! _... dislocation of the ‘administrative’ machinery ‘of 


The Cossijurah case. 
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First:—The Act declared that the Governor-General and his councillors 
were not to be subject, jointly or severally, to the jurisdiction of the Supreme 
Court for any act or order or any other matter or thing whatsoever coun- 
selled, ordered or done by them in their official capacity only.—Sec. 1 (g). 

Secondly :—Persons impleaded in any action or process, civil or criminal, 
for any act or acts done by the order of the Governor-General and Council 
in writing, could give the order in evidence, which order with proof that the 
act or acts done had been done according to the purport of the same, should 
amount to a justification of the said act or acts, and the defendant should be 
fully justified, acquitted and discharged from all and every suit, action, and 
process whatsoever, civil or criminal, in the Supreme Court:—-Sec. 2. 

Provided always, that with respect to such order or orders of the 
Governor-General and Council as should extend to a British subject, the 
Supreme Court should have and retain as’ full and competent sacienionan 
as if the Act of 1781 had not been passed.—Sec. 3. 

Thirdly :— Fhe Supreme Court was directed not to exercise any jurisdic- 
tion in any matter concerning the revenue or concerning any act or acts 
ordered or done in its collection, according to the usage and practice of the 
country or the regulations of-the Governor-General and Council. Sec. 8 (h). 

Fourthly:—It was declared that no person should be subject to the 
jurisdiction of the Court merely by reason óf his being landowner, land- 
holder or farmer of land or rent or by reason of his being employed by the 
Company or by a native of Great Britain in any matter of teaking or ee a 
between party and party except in acts for wrongs and trespasses. - l ; 

Fifthly :—It was provided that the Court should have jniisdjejai" in 
actions and suits against the inhabitants of Calcutta but that it should judge 
them according to their native laws and customs in all matters relating to 

inheritance and succession to lands, tents and goods and of contract and 
dealing between party and party. Sec. 17. te ripakil 

The various limitations imposed on the powers of We s eme Court 
achieved, two things—{1) they placed the executive above the faafia: (2) 
they gave an assurance to the native population that they would not-beshar- 
rassed by the processes of the court, and that when within its jurisdiction, 
they would be, in most cases, judged according to their own laws and usages. 
The Statute also recognized | the appellate - functions of the. Sudder ) l 
Adawlut instituted by Warren Hastings for hearing appeals from the Moffusil — 
courts; made it a Court of Record; Mome apera scene ; Counci 
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was on a privilege matter. Keshav Singh published a pamphlet against a 
member of the Urrar Pradesh Legislative Assembly. The House found him 
guilty and when he was being reprimanded he behaved in an objectional 
manner and the House directed him to be imprisoned for contempt. He 

_ Was detained. His advocate moved a habeas corpus 
“ora glle edgom ince petition before the Allahabad High Court alleging 

that the detention was illegal. The High Court 
granted interim bail. Instead of releasing Keshav Singh, the House 
held that Keshav and his Advocate and the two Judges of the High Court 
who passed the order for bail had all committed contempt of the House 
and passed a resolution to that effect and directed that the Advocate and the 
two Judges be brought before it in custody. The Judges moved the High 
Court for stay and challenged the Resolution as unconstitutional and without 
jurisdiction. A Bench of 28 Judges of the Allahabad High Court stayed 
operation of the Resolution. The House withdrew the warrant of arrest 
against the two Judges but directed them to appear before the House and 
explain their conduct. The High Court again stayed implementation of this 
second resolution. At this stage the President of India referred the conflict 
to the Supreme Court for advisory opinion under Act 143 of the Constitu- 
tion of India. The Supreme Court held that the two Judges had not 
committed contempt of the House and the Legislature had no jurisdiction 
to discuss the conduct of a High Court Judge. 

The Supreme Court (old) as amended by the Act of 1781 existed for 80 
years when it was abolished and replaced by the present High Court. During 
this period, statutes were passed from time to time altering its jurisdiction 
and constitution. 


By sec. 29 of 26 Geo. III C. 57, the Court was authorized to take 
Scape cognizance of offences committed by British sub- 
Jeredicuon of — jects outside India. All servants of the East India 
ie: bed, me ` Company and all His Majesty's subjects resident in 
India were by this section made subject to the Courts 
of Oyer and Terminer and Gaol Delivery for all criminal offences committed 
in any part of Asia, Africa and America beyond the Cape of Good Hope to 
‘the Straits of Magellan within the limits of the Company’s trade ( JE 
_ Again,doubts having arisen as to the extent of the ‘admiralty 
spi s : jurisdiction of the Court, it was enacted by Sec. 156 
“Admiralty Jurisdiction ‘oF 33 of Geo. III C. 152 that the Court should Have 
a meg _ powers and authority to try all offences committed 
on the high seas according to the laws and customs _ 
j of the admiralty of England and by means of properly constituted juries. Oe 
= We have seen that the statute establishing the Supreme Court limited © 
Bir ee Soe its jurisdiction to the provinces of Bengal, Bihar and _ 
Ost Sors, Orissa. In 1775, Benares was ceded to the Company 
| = and to provide for its judicial administration, it was 
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enacted by 39 and 40 Geo. III C. 79. S. 20 that the authority of the Supreme 
Court should extend to the province or district of Benares and “over all the 
factories, districts and places which now are or hereafter shall be made sub- 
ordinate thereto and to and over all such provinces and districts as may 
at any time hereafter be annexed and made subject to the said Presidency 


of Fort William aforesaid.” Number of paii 
By sec. 1 of 37 Geo. III C. 142, the number of judges of reduced: 37 Geo. MI 
the Supreme Court was reduced to three. C. 142 Sec. 1- 


It now remains to trace the history of the Courts in Madras and 
Bombay. We saw that by Letters Patents issued in 1753, Mayor’s courts were 
established in the Madras and Bombay as well as in Calcutta.: That tin 
Calcutta was replaced by the Supreme Court in 1774. Those in Madras and 
Bombay existed till 1797 when they were by statute abolished and replaced 
by Recorder's courts. These courts composed of the Recorder's Court _, 
Mayor, three aldermen and a Recorder were given Established at Madras 
power to exercise jurisdiction in matters, civil, criminal and Bombay under’ 
admiralty and ecclesiastical. They were also autho- Statute, 1779. 
rized to frame rules of practice and to act as Courts of Oyer and 
Terminer and Gaol Delivery for Fort St. George and Bombay: As in 
the case of the Supreme Court at Calcutta, their jurisdiction extended’ to 
British subjects residing in the Presidéncies of Madras and Bombay, afid 
besides, to those residing in the territories of native omc who were in 
alliance with the Company. —- 


The Government of India Act, 1800, abolished the Recorder's Court 
at Madras and authorized the Crown to establish by Charter a Supreme 
Court in its place. The court was placed on the same supreme Court- iH 
footing as the court at Calcutta, invested with the same established at Madras 
powers and subject to the same restrictions. The im 1801 and at Bombay 
charter creating the court was issued next year, in 1801. in 1823. 

The Recorder's Court at Bombay continued to exist till 1823 when the Crown 
was empowered by statute to establish a third Supreme Court at Bombay 
on the same lines at its predecessors. 

Thus in the course of 150 years sirce the grant-of the Pean aeaiia 


-H dated 1661, which for the first time gave the Company definite judicial 
powers, three Supreme Courts of Judicature came to be established i in British 
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Foujdary Courts in the three Presidency towns were abolished. The High 
Courts which superseded them were vested with their combined powers. 

Section | of the Indian High Courts Act authorized the establishment 
stig e of High Courts in Bengal, Madras and Bombay by 

Courts Establi ‘Letters Patents. In pursuance of this section, the 
Pemhan Madras and Crown established by Charter High Courts at the three 

7 Presidency towns in 1862. The charters of that year 
were withdrawn in favour new ones issued in 1865. 
See. 9 of the Act enacted that “‘each of the High Courts to be established 

— under this Act shall, have and exercise all such civil, 
nee sron criminal, admiralty and vice-admiralty, testamentary, 

intestate, and matrimonial jurisdictions original and 
appellate. and all such powers and authority for and in relation to the ad- 
ministration of justice in the Presidency for which it is established, as Her 
Majesty may by such Letters Patents as aforesaid grant and direct, subject, 
however, to such directions and limitations as to the exercise of original civil 
and criminal jurisdiction beyond the limits of the Presidency towns as may 
be prescribed thereby; 

“And save as by such Letters Patents may be otherwise directed and 
subject and without prejudice to the legislative powers in relation to the 
“matters aforesaid of the Governor-General of India in Council, the High 
Court to be established in each Presidency shall have and exercise all juris- 
diction and every power and authority whatsoever in any manner vested 
in any of the courts in the same Presidency abolished under this Act at the 
time of abolition of such last mentioned courts.” 

Under the authority of this statute and the charters issued under it, the 
High Courts have come to exercise the powers of the Supreme Courts as 
well as those of the Sudder Dewani and Foujdari Adawluts which were 
abolished by the Act. Thus they have an original and an appellate side. On 
their ordinary original side the authority of the High Courts extends to the 
Presidency towns, but on their appellate side their authority extends over 
the whole province for which they are respectively established. They are 
not only entitled to entertain appeals from the subordinate courts, but also 

-to exercise superintendence over them with a general power to issue rules to $ 
regulate their practice and proceedings subject, however, to the sanction 

leit ni of the Governor-General in Council. This was mot J 
Powers of the High so during the days of the Supreme Courts when th a i 
er tinate Courts. to was a complete separation between the Presidency nd 

st yr > the Moffusil courts. Now,- howevėr, as alr ad af 
Rid, the N have obtained extensive powers over thetatter. a 
si-t They can call for local returns; direct the transfer of eis suit o sy pea 
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at Sei tk OF superior dudi diction. poe aie ave pc 
; | les for regulating th 


san Roe 
















HIGH COURTS 137 


The Act of 1861 in addition to the High Courts in Calcutta, Madras and 
Bombay, authorized the establishment of a High Court High Court at 
in Allahabad which was effected in 1865 under charter Allahabad, 1865. 
from the Crown. Sec. 16. 

“Our courts of law, especially the High Courts, have various powers 
delegated to them by the legislature, beside the power 
to adjudicate between litigants. For instance, under 
Certain legislative enactments, the High Courts are 
given the power to frame rules, settle tables of fees and so forth. In exercis- 
ing these powers, the High Courts do not act in their judicial capacity and if 
they frame a rule which they are not empowered to frame, the rule will be 
made ultra vires.’ Thus in the case of Jagatkishore Acharya Choudhury 
v. Dinanath Choudhury (1), the equestion was raised whether Art. 3, Part II 
of the Rules made under Sec. 20 of the Court Fees Act was ultra vires. Art. 3. 
Part II fixes the rate of remuneration for commission and adds in a note 
that all fees due to the commissioner must be paid before the latter’s report 
or other returns be given in evidence. In the present case, the whole amount 
due to the commissioner was not paid, and the subordinate judge relying on 
the rule above mentioned, refused to take the commissioner's report as 
evidence. On reference to the High Court, it was held, “we are also of 
opinion that Art 3 of the Rules is itself ultra vires. A commission is not in 
our opinion a process within the meaning of sec. 20 of the Court Fees Act. 
Process has a well understood meening within which such a commission can 
not be included. The note also is ultra vires. It is inconsistent with sec. 
373 of the Civil Procedure Code which says that the report of the 
commissioner and the evidence taken by him (but not the evidence without 
the report) shall be evidence in the suit and shall form part of the records (m). 

Here, the High Court was authorized to fix the remuneration for work 
done under process. It however went on to fix the remuneration for work 
done under commission. Thisis clearly ultra vires. Further, the High Courts 
note that the commissioner's report should not be read till all fees due had 
been paid is inconsistent with the existing law which directs that they should 
be read and form part of the records, and is therefore ultra vires. par 

Similarly in the matter of Desputty Singh. v. Doolar Ray (n), it was held 
that the rule of a subordinate court prescribing certain hours for the receipt 
of petitions and hearing of motions could not operate to alter the period of 
limitation prescribed by law. Here the. 1 munsift refused ti > receive a 
which was tendered by. the petitioner on th ie und te i es ; not 
during the | hours set apart for receiving of 5 
the petitioner’s claim was eae a Tiit 

„frame, rules for. the api per ian 
„Set apart certain hours for certain kin 
oO ELR. 17 Cal. a 
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vires if they attempted to interfere with the operation of any existing law or — 
laws. oe = 
Each High Court was to consist of a Chief Justice and as many judges = 
ea con tne R exceeding fifteen, as His Majesty may think fit to = 
Hich Courts. appoint. The Letter Patent for each of the High 
J Courts fixed the number of judges: The question — 
has been raised whether if the number of judges at any time fall below the 
number fixed, the court should cease to exist and be incompetent to carry 
out its functions. It was been decided in Lal Singh and others v. Ghansam 
Singh (o). that no omission to fill wp a vacancy under Sec. 7 of the Indian 
High Courts Act amongst the puisne judges could operate to suspend the 
jerisdiction and functions of the Chief Justice and subsisting judges of the 
court. It was pointed out however in the above case that the Chief Justice 
was essential to the existence of the court. 
By Sec. 3 of the Indian High Courts” Act, 1865, the Government of 


The Indian High India had been authorized to transfer by order, from 
Courts Act, 1865: time to time any territory or place from the jurisdiction 
The Jurisdiction may of one to the jurisdiction of any other of the High 
be extended. Courts, and to empower any High Court to exercise 


all or any portion of its jurisdiction and powers in any part of British India 
not included within the limits of the place or Presidency for which it was 
established: and also to exercise any such jurisdiction in respect of Christian 
subjects of His Majesty residing in any of the native states in alliance with 
His Majesty. pa. 
By Sec. 2 of the Indian High Courts’ Act, the maximum number of 
judges, beside the Chief Justice, was fifteen. _ The 
The Indian Hish Indian High Courts Act, 1911, raised the number to 
opp twenty. It also empowered the Governor-General in 
ae pepe enagen Council to establish High Courts and to appoint ad hoc 
judges additional for a period not exceeding two years and during this p 
such temporary judges shall have all the powers of a judge of the ce = 
appointed by His Majesty. 
Besides the Chartered High Courts established at Calcutta, \ 
‘ Bombay and Allahabad, there were several Pan 
-~ Courts: Chief ` tered High Courts, established by Ac ts "o f the - 
aaa: Boni Burma Governor-General in Council. These were the € Chi ifs = 
Courts of Judi- Courts at Lahore ånd Rangoon and the Cou: ss of the 
al Commissioners. Judicial Commissioners in the Central Province 
nesagey E Upper Burma, Oudh, Berar and Sind. exerc 
| arabe and supervision over the courts subo i 
| ssp penne en artered High ı Courts a ae 
"ete Gautied die 
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for constitution of High Courts to be established in British India. Fach 
High Court was to consist of a Chief Justice and as many other Judges as 
the King in England might think fit to appoint. But the Governor-General 
in Council was also empowered to appoint additional Judges of any High 
Court for a specific period not exeeding two years. Section 101 of the Act 
laid down qualifications for a person to be appointed à 
a Judge of the High Court. Section 102 t0'105 related GOovemment of India 
to the tenure, precedence and salaries of High Court ; 

Judges as also the provisions as to how vacancy in the office of the Chief 
Justice or other Judges was to be filled up. Section 106 spoke of the jurisdic- 
tion of High Courts. These Courts were to be Courts of record and to have 
original and appellate including admiralty jurisdictions irrespective of offences 
committed on the High Seas. The Letters Patent establishing or vesting 
jurisdiction, powers and authority in a High Court were provided to be 
amended from time to time by His Majesty by further Letters Patent. It 
was specifically laid down that the High Courts would not have and may 
not exercise any rightful jurisdiction in any matter concerning revenue or 
concerning any act ordered or done in the collection thereof according to 
the usage and practice of the country or for the law for the time being in 
force. Section 109 empowered the Governor-General in Council to alter 
local limits of jurisdiction of High Courts and Section 110 laid down the 
immunity of the Governor-General, each Governor and members of the 
Executive Council and Minister appointed under the Act from being subjected 
to the rightful jurisdiction of any High Court by reason of anything 
counselled, ordered or done by any of them in his public capacity only. 
Section 111 made the immunity more specific by laying down that the order 
in writing of the Governor-General in Council for any act shall, in any pro- 
ceeding, civil or criminal, in any High Court acting in the exercise of its 
Original jurisdiction to be a full justification of the Act except so far as the 
order extends to amy European British subject. In matters of inheritance 
and succession the Government of India Act, 1919 provided in Section 112 
that the High Courts at Calcutta, Madras and Bombay, when both parties 
were subject to the same personal law or custom having the force of law shall 
decide according to that personal law or custom which governed both the 
parties and when the parties were subject to different personal laws or custom 
having the force of law the Courts shall decide according to the law or custom 
to which the defendant was subject. 

The Government of India Act, 1935 also dealt with the subject of the 
judicature in part IX of the Statvte. This part contains two soso one 
relating to the Federal Court and the other to the High — 

Courts in British India. The Federal Court is an fae af, India 
entirely new feature and so this topic will be discussed 

‘the provisions relating to the High Courts are mentioned in this lecture. — 
Section 219 to 231 make provisions relating to the High Courts. — As inthe 
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may from time to time deem it necessary to appoint and powers are given 
to the Governor-General to appoint additional Judges... It was for the first 
time introduced in the 1935 Act that every person appointed to be a Judge of 
High Court shall before he enters upon his office make and subscribe before 
the Governor or some persons appointed by him an oath according to the 
form set out in that behalf in the fourth schedule of the Act and it was further 
provided that every Judge of a High Court shali be appointed by His Majesty 
by Warrant under the Royal Sign Manual and shall hold office until he attains 
the age of 60 years and the Judge could be removed from his office by His 
Majesty on the ground of his misbehaviour or of infirmity of mind and body 
if the Judicial Committee of the Privy Council, on reference being made to 
them by His Majesty, report that the Judge ought on such ground to be 
removed. This provision relating to the removal of High Court Judges was 
undoubtedly a great improvement and gave better security to the Office 
of the High Court Judge than what was provided in the Government of 
India Act, 1919 which laid down that every Judge of a High.Court shall hold 
office during His Majesty’s pleasure. Therefore tenure. of a High Court 
Judge under the 1919 Act was based purely on the pleasure theory. With 
regard to the jurisdiction of the High Courts the powers and jurisdiction which 
prevailed on the date of the commencement of the 1935 Act were maintained. 
But Section 226 of the 1935 Act specifically laid down that unless otherwise 
provided by an Act of appropriate Legislature no High Court shall have 
original jurisdiction in revenue matters or collection of revenue.) Section 230 
farther made extra provincial jurisdiction of High Courts. Some of the 
relevant sections are quoted below: 


220. (1) Every High Court shall be’ a court of 
See. 220 Government record and shall consist of a chiet justice and such 
of rien Act, 1935. n f E m TS 
@s & 26 GEO. 5.) other judges as His Majesty may from time to time 
deem it necessary to appoint. 

Provided that the judges so appointed together with any additional 
judges appointed by the Governor-General in accordance with the following 
provisions of this chapter shall at no time exceed in number such maximum f 
number as His Majesty in Council may fix in relation to this Court. = 

(2) Every judge of a High Court shall be appointed by His Majesty by — 
warrant under the Royal Sign Manual and shall hold office untit he attains 


the age of sixty years. shies = s or See 
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HIGH COURTS i4i 
court and of members thereof sitting alone or in division courts, shall be 
the same as immediately before the commencement of Part Lil of this Act. 


224. (1) Every High Court shall have superintendence over all courts 
in India for the time being subject to its appellate jurisdiction, and may do 
any of the following things, that is to say,— 

(a) call for returns; 

(b) make and issue general rules and prescribe forms for regulating the 

practice and proceedings of such courts: Superintendence. 

(c) preseribe forms in which books, entries and accounts shall be kept 

by the officers of any such courts; and 

(d) settle tables of fees to be allowd to the sheriff, attorneys, and all 

clerks and officers of courts: 

Provided that such rules, forms and tables shall not be inconsistent with 
the provision of any law for the time being in force, and shall require the 
previous approval of the Governor. 

(2) Nothing in this sectior shall be construed as given to a High Court 
any jurisdiction to question any judgment of any inferior court which is 
not otherwise subject to appeal or revision. 


oS = = = + 


226. (1) Until otherwise provided by Act of the appropriate Legislature, 
no High Court shall have any original jurisdiction 
im any matter concerning the revenue or concerning 
any act ordered or done in the collection thereof according to the usage 
and practice of the country or the law for the time being in force. 

(2) A Bill or amendment for making such provision as aforesaid shall 
not be introduced into or moved in a Chamber of the Federal or a Provincial 


Usage and Practice. 


Legislature without the previous sanction of the Governor-General in oie 


discretion. 


~+ | 
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` 230. (1) His Majesty in Council may, if satisfied that an agreement in 
that behalf has been made between the Governments concerned, extend the 
jurisdiction of a High Court in any Provi to any area in British | India not 
forming part of that Province, and the ligh Court shall thereupon have the 
same jurisdictior in relation to that area as it has in relation to any other 
area in relation to which it exercises jurisdiction. he 
_ 2), Nothing im this section affects the. provisions | of any lawor Letters 
Patent i in foree immediately before the commencement of Part IH of this Act 
empowering any High Court to exercise jurisdiction in relation Mamore than 
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(a) a empowering the Legisiature of the Province in which the Court 
has ots pracipal wat fo increase. eehiet Cree a ee 
or 


0) as preventiag the Legisiatere having power to make ——— 


behalf for amy «ech area from passing such laws with respect @ — 
the periadection of the court in relatron to that area as it would te | 


competent to pass if the principal seat of the court were in that area. 
As already mentioned Chapter I of Part IX of the 1935 Act related © 
the establishment and powers of the Federal Court. Section 200 provided 


for esteNichment and Constitution of Federal Court. It was a Court tote | 


established for the Federation of India and it would 
om ethene consist of a Chief Justice of India and such number of 
other Judges as His Majesty may deem necessary. The 

appoentment was to be made by a Warrant under the Royal Sign Manual and 
each haige was to hold ofice till the age of 65 years and the Judge could be 
temrowerd! im the samme manner as a High Court Judge. The seat of the Federal 
Court wast to be at Defi. Section IN spoke about the original jurisdictiog 
of the Federal Court and 205 made provisions for the appellate jurisdiction of 
the Court im Appeals from High Courts in British India. Section 208 laid 
down thet am Appeal may be brought to His Majesty in Council from a 
decision of the Federal Coert on certain grounds. The relevant sections atè 
queted below E 

723. The Federal Court shall be a court of record and shall sìt ìn Delhi — 
amd at such other place of places, if any, as the Chief Justice of India may, — 
with the approval of the Governor-General from time to time appoint. i 

204. (1) Subject to the provisions of this Act. the Federal Court shall ~ 
to the exciesrom of amy other court. have an original jurisdiction in any dispute 
tamasa ang aa as uses cf tee following portion hats mo ag, ie Ra 
tom, amy of the Provinces or any of the Federated States, if and 
far as the dispute involves any question (whether of law or fact) on 
the existence of extent of a legal right depends: 
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an agreement which expressly provides that the said jurisdiction 
shall extend to such a dispute: 

(45) a dispute arising under any agreement which expressly provides 
that the said jurisdiction shall, not extent to such a dispute. 

(2) The Federal Court in the exercise of its original jurisdiction shall 
not pronoinece any judgment other than a declaratory judgment. 

205. (1) An appeal shall lie to the Federal Court from any judgment, 
decree or final order of a High Court in British India, if the High Court 
ceftifies that the case involves a substantial question of law as to the inter- 
pretation of this Act or any Order in Council made thereunder, and it shall 
be the duty of every High Court in British India to consider in every case 
whether or not any such question is involved and of its own motion to give 
or to withold a certificate accordingly. 

(2) Where such a certificate is given, any party in the case may appeal 
to the Federal Court on the ground that any such question as aforesaid has 
been wrongly decided, and on any ground op which that party could have 
appealed without special leave to His Majesty in Council if no such certificate 
had been given, and with the leave of the Federal Court, on any other ground, 
and no direct appeal shall lie to His Majesty in Council, either with or without 
special leave. 

206. (H) The Federal Legislature may by Act provide that in such 
civil cases as may be specified in the Act an appeal shall lie to the Federal 
Court from a Judgment, decree or final order of a High Court in British 
India without any such certificate as aforesaid, but no appeal shall lic under 
any such Act unless— 

(e) The amount or value of the subject matter of the dispute in the Court 

of first instance and still in dispute on appeal was and is not less 


than fifty thousand rupees or such other sum not less than fifteen | 


thousand rupees as may be specified by the Act, or the judgment, 
decree or final order involves directly or indirectly some claim or 
l question respecting property of the like amount or value: or. 
@ the Federal Court gives special leave to appeal. Pas atari 
(2) Ifthe Federal Legislature makes such provision as is mentioned in- 


the last preceding subsection, consequential provision may also be made by — 


Act of the Federal Legislature for the abolition in whole or in part of direct 

in civil cases from High Courts in British India to SEIN 
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executive authority vested in the Federation by virtue of the Instrument of 
Ac ession of that State, or arises under an agreement made under Part VI of 
this Act in relation to the administration in tha®* State of a law of the Federal 
Legis’ature. se 

(2) An appeal under this section shall be by way of special case to be 
Stated for the opinion of the Federal Court by the High Court and the Federal 
Court may require a Case to be so stated, and may return any case so stated 
im order that further facts may be stated therein. 

208. An appeal may be brought to His Majesty in Council from a 
decision of the Federal Court 

(a) From any judgment of the Federal Court given in the exercise of 
its Original jurisdiction in any dispute which concerns the interpretation 
this Act or of an Order in Courcil made thereunder, or the extent of 
the legislative or executive authority vested in the Federation by virtue of the 
Instrument of Accession of any State, or arises under an agreement made 
under Part VI of this Act in relation to the administration in any Stete of a 
law of the Federal Legislature, without leave: and 

(b) in any other case, by leave of the Federal Court or of His Majesty 
in Council. 

Section 109 of the Code of the Civil Procedure laid down as to when 
appeals lay to the King in Councl. Section 111-A of the Code related to 
Appeals to Federal Court. Section 205 of the Government of India Act 
1935, as quoted above, related to the Appellate jurisdiction of the Federal 
Court. It provided that a certificate was necessary from the High Court if 
any Appeal against its decision was to be preferred to the Federal Court. 
Section 1HH-A of the Code of Civil Procedure provided that where sucha _ 
certificate has been given the provisions in Sections 109, 110 and 111 of the — 
Code shall apply in relation to the Appeals in Federal Court as they apply — 
in relation to the Appeals to His Majesty in Council provided that in deter- 
mining whether the case is a fit one for Appeal or whetlier the Appealinvolves 
a substantial question of law or any question of law as to the interpretation 
of the Government of India Act, 1935 or any order in Council made theirein _ 
shall be left out of account. Appeals to the Privy Council ware Brey ide ashes 
in Clause 39 of the Letters Patent. Section 122 of the Code.of Civil P ag 
invested. the High Courts established under the High Courts Act, 1861 or 
the Government of India Act, 1915-19 or the Subsequent Acts to hae rules. 
It is a branch of delegated Legislation and the rules so made eresa tote 
as part of the Statute. The rules which are to follow j in consequence 
provision in Section 122 and to Constitution of a aking Com 
= San a RERBA dosent! thee quoted below: ort) Ae 
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(2) Each such Committee shall consist of the following PEES. 
namely— 

(a) three Judges of the High Court established at the town at whichsuch 
Committee is constituted, one of whom at least has served as a 
District Judge or a Divisional Judge for three years: 

(5) two legal practitioners enrolled in that Court: 

(c) a Judge of a Civil Court subordinate to the High Court, and 

(d) in the towns of Calcutta, Madras and Bombay, an attorney. 

(3) The members of each such Committee shall be appointed by the 
High Court, who shall also nominate one of their number to be president. 

(4) Each member of any such Committee shall hold office for 
such period as may be prescribed by the High Court in this behalf: 
and whenever any member retires, resigns, dies or ceases to reside in the State 
in which the Committee was constituted, or becomes incapable of acting as 
a member of the Committee, the said High Court may appoint another person 
to be a member in his stead. 

(5) There shall be a Secretary to each such Committee, who shall be 
appointed by the High Court and shall receive such remuneration as may be 
provided in this behalf by the State Government. 

Sec. 124. Every Rule Committee shall make a report to the High Court 
established at the town at which it is constituted on any proposal to annul, 
alter or add to the rules in the First Schedule or to make new rules, and 
before making any rules under section 122 the High Court shall take such 
report into consideration. 

Sec. 125. High Courts, other than the Courts specified in section 
122, may exercise the powers conferred by that section in such manner 
and subject to such conditions as the Governor-General in Council may 
determine: rl ifaj 

Provided that any such High Court may, after previous publication, 
make a rule extending within the local limits of its jurisdiction any rules 
which have been made by any other High Court. = = = a, 

Sec. 126. Rules made under the foregoing provisions ‘shall moses 
to the previous approval of the Government of the State in which the C 
whose procedure the rules regulate, is situate or, if that Court is not situate 
in any State, to the previous approval of the Central Government. Eii 

Sec. 127. Rules so made and approved shall be published in the opal 
Gazette, and shall from the date of publication or from | 
may be specified have the same force and effect, within the local limits o of the | 
Jutiadistion ofthe Eig Gonin ah ENAR ey had been c 
peat a First Schedule. sis) ibut «neath alee 

Sec: 128. (1) Such rules shall be not inconsistent with provisions i: 
















146 LAW OF ULTRA VIRES 


conferred by subsection (1) such rules may provide for all or any of the follow- 
ing matters, namely— 
(a) the service of summonses, notices and other processes by post or 
im any other manner either generally or in any specified areas and 
the proof of such service: 
(6) the maintenance and custody, while under attachment, of live-stock 
and other moveable property, the fees payable for such maintenance 
and custody, the sale of such live stock and property and the 
proceeds of such sale: 
{c} procedure in suits by way of counter claim, and the valuation of such 
Suits for the purposes of jurisdiction: 
(d) procedure in garnishee and charging orders either in addition to, 
or in substitution for, the attachment and sale of debts: 
(e) procedure where the defendant claims to be entitled to contribution 
or indemnity over against any person whether a party to the suit 
or not: 
(f) summary procedure— 
(#) im suits in which the plaintiff seeks only to recover a debt or liquidat- 
ed demand in money payble by the defendant, with or without 
interest arising— 
on a contract express or implied, or 
on an enactment where the sum sought to be recovered is a fixed 
sum of money or in the nature of a debt other than a penalty; or 
on a guarantee, where the claim against the principal is in respect 
of a debt or a liquidated demand only; or ona trust; or 
(i) in suits for the recovery of immoveable property, with or without a 
claim for rent or mesne profits, by a landlord against a tenant whose 
term has expired or has been duly determined by notice to quit, of 
has become liable to forfeiture for non-payment of rent, or against 
persons claiming under such tenant: —> 
(g) procedure by way of originating summons: yma un = 
TE -consolidation of suits, appeal and other proceedings; = = = 
delegation to any Registrar, Prothonotary or Master or pe : 
Pas Te ofthe vine op of any bata esain Siaina aoa non-judicial duties; . 
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Sec. 130. A High Court not being a High Court to which Sec. 129. 
applies may, with the previous approval of the State Government, make 
with respect to any matter other than procedure, any rule which a High Court 
for a State might under article 227 of the Constitution make with respect to 
any such matter for any part of the territories under its apiece: which 
is not included within the limits of a Presidency-Town. ) 


Sec. 131. Rules made in accordance with section 129 or section- t380 
shall be published in the official Gazette, and shall from the date of publica-' 
tion or from such other date as may be specified have the force of law. ~ 


The rules of the Presidency Small Cause Courts are made by the High 
Court under the powers conferred by Section 9 of the Presidency Small Cause 
Ceurts Act, 1882, as amended by the Act of 1895. Order 42 rule 2 of the said 
rules of Madras which requires at the time of presenting an application 
for a new trial either the deposit in court of the decree amount or the giving 
of security for the due performance of the decree is inconsistent with the 
statutory rights given by section 38 of the Presidency Small Cause Courts 
Act, and «líra vires for “to deprive a suitor in a pending action of an appeal 
to a superior tribunal which belonged to him as of right is a very 
different thing from regulating procedure’. And the right to apply for a 
new trial is not a matter of practice or procedure (p). $ 


Rule 49 of the Civil Rules of Practice (Madras) requires the production 
of a printed copy of the judgment appealed against along with the- 
memorandum of appeal when the judgment contains more than 700 words, - 
but having regard to section 652, Civil Procedure Code, 1882, that Tule being — 
inconsistent with section 541 was.u/tra vires of the High Court and. that under, 
sections 122, 128 of the Civil Procedure Code, 1908, the High Court has 
to enact rules not inconsistent with the rules in the Code, section 157 hası 
the effect of validating “a rule which was ultra vires at, the, time, of -its,: 
enactment (q). YNE: ABSEN - 
Rule 105 of the appellate side Rules of practice, viz., “The appeal shall- “ 
be liable to be dismissed for default of prosecution if any of the papers. 
mentioned in this rule have not been printed owing to the appellant’s 
tomain SRO NORE MATE Ie ee he H 
Court (r). Rs obestelay LESSER bam eit a i 
` When 2 criminal appeal is admitted by aurea cae’ he who le ap 
becomes admitted and a restrictive order for admission on a] dpe oe inc 
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judgment-debtor to be executed wherever he may be found in the Presidency 
of Madras, the order was held to be without jurisdiction (t). 

A district Judge had no jurisdiction to make an order under section 5 of 
Regulation V of 1799, if no regular suit has been brought by the persons 
claiming the property with which he has dealt (#). 

What have been stated above are all matters of history. It is necessary, 
however, to follow up the discussion by a reference to the Constitution and 
yurisdiction of the High Courts and the Supreme Court as contained in the 
Constitution of India which commenced to operate in our Imdependent 
India since January 26, 1950. Under the Constitution, India is a Union of 
States and the Territory of India comprised the territories of the States, the 
Union Territories and such other territories as may be acquired. The Parlia- 
ment may by law admit into the Union or establish new States on such 
terms and conditions as it thinks fit. The separate High Courts in the 
States find place in Chapter 5 of Part VI of the Constitution of India. 
Under the Constitution every High Court shall be a Court of Record and 
shall have all the powers of such a Court including the power to punish for 
contempt of itself. The President shall appoint a Judge of the High Court 
High Courtsand the 2ud the Judge is to hold office till he attains the age of 
Supreme Court under 62 years. A Judge may be removed from his office 
the Constitution of by the President in the same manner as is provided for 
India. the removal of the Judge of the Supreme Court. Every 

person appointed a Judge shall make and subscribe before the Governor of 

the State an oath set out in the 3rd Schedule of the Constitution. Article 
220 places a restriction upon a permanent Judge of a High Court from plead- 

ing or acting in any Court if he has ceased to hold the office of a Judge of that 
Court. In other words he may practice in the Supreme Court or in other 
High Courts but not in the High Court which he served as a Judge. The 
jurisdiction of the High Court is provided for in Article 225 and 226 of the 
Constitution. They are discussed in a different lecture and therefore are not 
elaborated here. Article 227 relates to the power of superintendence over 

all Courts by the High Court and Article 228 speaks of transfer of certain 
cases to the High Court. Article 229 relates to officers and servants of the 
High Court, 230 relates to extension of jurisidiction of High Courts to Union 
Territories and Article 231 relates to establishment of a common High Court 
for two or more States. Chapter 6 of this part of the Constitution relates . 
to subordinate Courts. Appointment of persons to be, and the posting 
and Promotion of District Judges in any State shall be made by the Governor — 
aori the ak in consultation with the High Court exercising jurisdiction in = 
ich State. esperar’ includes promotion and the consulta- 
he High C ourt is mandatory. ‘Consultation with | other | 
be a ‘contravention of the Article and any appoin oa i 
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State of U. P.(v). Article 234 lays down that appointment of persons other 
than District Judges to the Judicial Services of a State shall be made by the 
Governor of the State in accordance with.Rules made by him in that behalf 
after consultation with the State Public Service Commission and with the 
High Courts exercising jurisdiction in relation to such States. These powers 
do not include the power to confirm or promote a 
judicial officer other than District Judges because that 
power is vested exclusively in the High Court as will presently appear State 
of Assam v. Sen (w). This becomes clear from Article 235 of the Constitu- 
tion which relates to control over Subordinate Courts. It says that the 
control over District Courts and Courts Subordinate thereto including the 
posting and promotion of and the grant of leave to, persons belonging to 
the Judicial Services of a State and holding any post inferior to the post of 
District Judge shall be vested in the High Court but nothing in this Article 
shall be considered as taking away from any such person any right of Appeal 
which he may have under the law regulating the condition of his service or 
authorising the High Court to deal with him otherwise than in accordance 
with the conditions of his service prescribed under such law (x). But the 
High Court cannot terminate the services of the judicial officers or impose any 
punishment by way of reduction in rank because these powers belong to the 
Governor who makes the appointment or who is the Appointing Authority(y). 
At the same time the Government cannot make order for compulsory 
retirement of a judicial officer without the recommendation of the High 
Court or against the recommendation of the High Court (2). This 1s so 
because compulsory retirement is neither dismissal nor removal nor does it 
amount to reduction in rank. C 
Now we may refer to the provisions in the Constitution for the éstabtiant 
ment and functioning of the Supreme Court of India. This is dealt with 
in Articles 124 to 147 in Chapter 4 under Part 5 of the Constitution. 
Article 124 says there shall be a Supreme Court of India consisting of a Chief 
Justice of India and such number of Judges as the Parliament by law deter- 
mine. A person to be qualified for appointment as a Judge of the Supreme 
Court must be a Citizen of India and has been at least for five years a Judge 
of a High Court of India or has been at least 10 years an Advocate of a High 
Court or in the opinion of the President a distinguished Jurist. 
appointments may be made for ad-hoc Judges. The Supreme Court «Hail 
be a Court of Record and shall have all the powers of such Court including 
the powers to punish for contempt of itself. It shall have both original 
and Appellate Jurisdiction. So eas as the ne original is is concerned the Supreme 
-DE — + eit WT 
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Court shall, to the exclusion of any other Court, have jurisdictiom im any 4 
dispute—(a) between the Government of India and one or more States or 
(b) between the Government of India or any State on one side and one or 
te sE more other States on the other or (c) between two 
eee cone or more States if and in so far as the dispute 
involyes any question whether of law or fact on which 
the existence or extent of a legal right depends. The Supreme Court cannot 
however, under Article 131 give a complete adjudication of the dispute. It 
can only give its decision on questions of law or fact relating to the scope and 
existence of a legal right claimed (a). Article 132 speaks of the Appellate 
jurisdiction and permits Appeal involving interpretation of the Constitution 
even though such Appeals arose out of Civil/Criminal or other proceedings of 
a High Court. In an Appeal against the conviction the law under which the 
convinction has been made may be challenged as u/tra vires, Keshori v. King 
(6), or where a Statute is challenged as ultra vires in a suit State of Punjab ¥. 
Shadilal (c); Bhairabendra v. State of Assam (d), or where an executive order 
or a law is challenged to have contravened any of the fundamental rights, 
Ganapati v. State of Bihar (e), and Budhan Chowdhury v. State of Bihar (f). 


Article 133 relates to the Appellate Jurisdiction of the Supreme Court 
- on Appeals from High Courts in regard to Civil matters and 134 relates to 
that in regard to Criminal matters. Article 136 makes provision for special 
7 i leave to Appeal by the Supreme Court. It is parely 
Cr an Jurisdiction. a discretionary matter for the Supreme Court to 
grant a special leave to Appeal from any judgment, decree, determination, 
sentence or order in any cause or matter passed or made by any Court or 
tribunal in the territory of India. The power under this Article is 
to be exercised sparingly. and in exceptional cases, State ef Maharastra V. 
Dadaniya (g), Article 137 empowers the Supreme Court to review its own 
ts and orders, obviously to avoid injustice, Mehindra v. District 
Judge (h), Article 32 which appears under the Chapter on Fundamental 
Rights. empowers the Supreme Court to issue directions or orders or writs 
including the writs in the nature of Habeas Corpus, mandamus, prohibition, ke j 
] o and certiorari which may be appropriate for the enforcement — ES p 
any of the fundamental rights mentioned in part HI of the Constitution. — E 
e 139 confers powers on the Supreme Court to issue the a 
other than those mentioned in Article 32. Thea 
of the Supreme Court may be conferred upon it hy. apositiad 
a jat, e EE: stipes be. sain to a 
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inconsistent with any of the provisions of the Constitution. Article 14h days 
down that the law declared by the Supreme Court shall be binding on all 
Courts within the territory of India though the Supreme Court itself is not 
bound by its own decision, Dwarkadas v. Sholapur Spinning Co. (Dand 
Keshab Mills v. I. T. Commissioner (j). 


Article 143 speaks of the power of the President to consult the Supreme 
Court in matters in which a question of law or fact which arises or is likely to : 
arise and which is of such a nature and of such 
public importance that the President feels it expedient 
to obtain the opinion of the Supreme Court upon it. 
The President may refer that question to that Court for consideration and the 
Court may, after such hearing as it thinks fit, report to the President its opinion 
thereon. This is the consultative function of the Supreme Court and has 
been borrowed from Section 213 of the Government of India Act, 1935 
which empowered the Governor-General to refer such question to the Federal 
Court and obtain its opinion. Under the Constitution of India several 
matters were placed by the President before the Supreme Court for opinion 
under Article 143 and they include a reference on the functions and 
duties of the President (k); Kerala Education Bill (k-1), the Delhi Laws 
Act (k-2), Implementation of the Indo-Pakistan Agreement (T), Sea Customs 
Act (m), and more recently the Special Courts Bill 1978 relating to ‘the 
excesses said to have been committed during, before and after the emer 
gency declared during the Prime Ministership of Smt. Indira Gandhi. 

In the Special Courts Bill matter the Supreme Court said that the President 
was competent to refer questions of fact and at the same time the Supreme 
Court can decline to answer the reference when the reference is hypothetical 
or speculative in character or omnibus. Commenting on the Special Courts 
Bill, the Supreme Court said if we hold that the bill is valid the Parliament 
may proceed with it and we suppose that if we hold that the bill is invalid 
the Parliament will not spend any time over passing a constitutionally invalid 
bill. The proceeding under Article 32(1) being of quite a different nature 
from the proceeding contemplated by Article 143(1) of the Constitution there 
is neither supplementing nor abrogation of Article 32 if we FRSERENER, conde = 
the question referred to us by the President (7). f ap 

Article 144 of the Constitution specifically lays down that alh Anieri 
Civil and Judicial in the Territory of India shall act OT 
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amnopass the Supreme COATS tories is regulating the p 

— - . Watata T aga J3 Ts B st ot 
© ATR 9486.11. Aah = 9 noite ee 
2 fk BADE E Pi ee a ia 


“Be ne ns 


President may Giana 
the Supreme Court. 











De 





152 LAW OF ULTRA VIRES è 


procedure of the Court. Article 146 relates to Officers and Servants and 
expenses of the Supreme Court. 

The Supreme Court came into existence on 26th January, 1950 and the 
inaugural sitting of the Court was held on 28th January, 1950. At this 
sitting referring to the rule of Court in interpreting the Constitution Chief 
Justice Kania said: the duty of interpreting the Constitution with an 
, enlightened liberality falls on the Supreme Court. It will declare and interpret 
the law of the land and with high tradition behind the judiciary of this 
country, We are convinced that the work will be done in no spirit of formal 
or barren legalism. It will be our endeavour to interpret the Constitution 
pot as a rigid body but as a living organism having within itself the force 

= and power of self-government. We trust that in doing 
Responsibility of the f j i : 
Sabres Court. so we shall allow the Constitutional usages and conven- 
tions recognized in all civilised independent countries 
to be respected. The Supreme Court, however, under the colour of inter- 
pretation cannot alter or amend the law. Within the limits prescribed 
We are quite sure that the Supreme Court will be able to make a substantial 
contribution towards the formation of India into a great unit retaining its 
own civilisation. traditions and customs. With the establishment of the 
Supreme Court of India we shall develop our own jurisprudence based on 
our historical background and we trust that that will be an important and 
useful contribution to the creation of International Law. (Setalvad, My 
Life, Law and Other Things, page 150.) 


The discussion relating to the field of judiciary will be incomplete 
without reference, very briefly, to the International Court of Justice which is 
: otherwise known as the World Court. It consists of 15 
Judges with a President and Vice-President elected by 
the members of the Court among themselves the Judges being elected by the 
Security Council and the General Assembly of the United Nations. They 
are elected for 9 years and are also qualified for re-election. The Court 
exercises jurisdiction over States which are parties to the Statute and accord- 
ing to Article 94 of the United Nations Charter each Member of the United i 
‘Nations undertakes to comply with the decision of the World Court in any s 
case to which it is a party. The jurisdiction of the Court may be divided = 
imto three categories—(a) voluntary, (b) obligatory and (c) advisory. in ngs 
‘the first category the parties may by agreement refer their dispute to the Court | = 
‘or any Öne party may refer its dispete while the other party qualifies its as 
‘sents to the same. In the second category are those cases where the parties” 
to the suit accept the application of referring their legal disputes to the Court 
in matters of interpretation of a treaty on questions of International Law, the — <3 
existence of any fact which would constitute a breach of an International — 
— and the extent or nature of reparation for such breach. Ti sum 
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not binding upon the parties. In deciding the Zis before it the World Court 
has to apply the International convention recognised by the contesting States, 
International customs generally in practice, general principles:of law and 
judicial decisions of qualified publicists and jurists. Uptil now several cases 
have come before the World Court for decision and India was directly 
involved in a case before it on the Portugese possessions situated in Daman 
on the West Coast of India and popularly known as the Dadra Nagar Haveli 
Case. Setalvad had appeared in that case for India and how the proceedings 
go on before the World Court has been excellently described by him in his 
autobiography in the following words. “The Court languages were in English 
and French. But it will appear that majority of the Judges preferred French 
to English. Copies of the speeches usually are given to the interpreters for 
the purpose of assisting them in the task of translation. Counsel addressing 
in English or French would interrupt his speech at a convenient place for time 
in order to enable the interpreters to translate what the Counsel had Stated 
from English into French or vice-versa, the Counsel taking his seat in the 
meanwhile... ... rarely did a Judge ever ask a question: Nor did the 
Judges appear to take any notes. They sat almost impassively through the 
Proceedings. Some of them even read books or appeared to sleep during 
the proceedings... ... At least, all the Judges wore dark glasses so that it 
was difficult to decide whether they attended to the proceedings or not. 
(Setalvad My Life etc. p. 305). We leave it at that. 


Section 9 of the Code of Civil Procedure lays down that the Courts 
shall subject to the provisions herein contained have jurisdiction to try all 
suits of a civil nature except any suits of which their cognizance either 
expressly or impliedly barred. A suit in which the right to property or to 
an office is contested is a suit of civil nature, notwithstanding that such 
right may d=pend entirely on the decision of questions as to religious rites 
or ceremonies. The exclusion of Civil Court's Jurisdiction should not be 
lightly inferred. Such exclusion must either be explicitly expressed or implied. 
Even if the jurisdiction is so excluded the Civil Courts still have to 
examine the cases where the provisions of any Act 
have not been complied with or statutory tribunal has Erea Sadi 
not acted in conformity with the norms of judicial 
procedures, Secy of State v. K. Mask and Co. (o). This principle was laid 


down by the Privy Council. The Supreme Court in two later decisions 


examined the theory as propounded by the Privy Council. — = 
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it may be relevant but-cannot be decisive. But where exclusion has been com- 
pleted as a matter of necessary implication, such consideration would be very 
important and inconceivable circumstances might even become decisive. 
If it appears that a Statute creates a special right or a liability and provides 
for the determination of the right and liability to be dealt with by tribunal 
specially constituted in that behalf and it further lays down that ali questions 
about the said right and liability shall be determined by the tribunals so con- 
Stituted it will be pertinent to enquire whether remedies normally associated 
with actions in Civil Courts are prescribed by the said Statute by its langu- 
age (p). In another case the Supreme Court says that where the question is 
whether the jurisdiction of the civil court is barred by any provision ina statute 
the tests which are applied are (a) whether the Statute has used clear and 
unambiguous words indicating the intention to exclude such jurisdiction and 
(b) whether the Statute provides for an adequate and satisfactory alternative 
remedy under its material provisions to a party who may be agerieved. But 
the power’created by the provisions of the Statute excluding the jurisdiction 
of the Civil Court cannot operate in cases where the plea raised before the 
Civil Court goes to the root of the matter and: could, if upheld, ke: to 
the conclusion that the impugned order is a nullity (q). ~ 
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CONSTITUTION OF INDIA 


Partial provincial autonomy was introduced in India by the scheme 
of dyarchy under the Government of India Act, 1919: In order to meet 
the constant demand for full responsible government based on a transference 
of political power to the people of India the idea of introducing a 
federal government for the whole of India including the Indian States was 
evolved and in 1930 Simon Commission was appointed for recommending 
the adoption of a federal constitution for the country and obviously with 
sufficient safeguards. The Commission in making the recommendations 
observed: We recognise that a change from the unitary toa federal system 
is unusual. Federation has often been an intermediate process whereby 
independent States have agreed to relinquish part of their sovereignty before 
they were ready to merge their separate indentities in a unitary state. The 
general tendency in federations once formed has been towards increased 
centralisation. The Commission explained that it was recommending the 
reverse process because of the peculiar features of the 
Indian problem, the vast area of the country and its 
large population. So India moved from autocracy 
to democracy. In accepting the Commission’s recommendations the Joint 
Committee of Parliament observed: At present, the British India provinces 
are not even autonomous for they are subject to both the administrative and 
the legislative control of the Government cf India, and such authority as they 
exercise has in the main been devolved upon them under a statutory rule- 
making power by the Governor-General in Council. Weare faced therefore 
with the necessity of creating autonomous units and combining them into 
a federation by one and the same act. But it is obvious: that we rave, no 
alternative. 

Thus came the Government of India Act, 1935 which for a > first t = 
introduced a federal constitution in India but it was the outcome of a decision 


From Autocracy to 
Democracy. x 


taken by the British Parliament which was the Supreme law making soe - 


for then. But there was a formidable clog in the wheel of of 
this federal system. A brief resume’ of the 
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there was no complete transfer of power as was demanded by the All-Parties 
Conference in 1928. That demand continued. Things moved very fast. 
Second World War thundered and roared. A Cabinet Mission came to . 
India and after prolonged and protracted deliberations and negotiations the | 
Cabinet Mission Plan of May 16, 1946 beckoned the desired light and a l 
Constituent Assembly was set up for drawing up the Constitution of India l 
cevering British India and the Indian States. What followed next is a matter 
of recent memory and it wiil not be appropriate to enter into further details 
in these lectures. In can only be said that the British Parliament passed the 
Indian Independence Act, 1947 which set up two independent dominions 
of India and Pakistan and provided for the Constituent Assembly for the 
45 Dominion of India for drawing up the Constitution 
og Constitution of of India and under the Act the British paramountey 
or the suzerainty of the British Crown over the Indian 
States lapsed. On 26th of November 1949 in the Constituent Assembly at 
New Delhi the people of India adopted, enacted and gave to themselves the 
CONSTITUTION OF INDIA which has been described by Prof Wheare 
thus: It establishes, indeed, a system of government which is at most quasi- 
federal, almost devolutionary in character; a unitary state with subsidiary 
federal features rather than a federal state under subsidiary unitary features. 
The provisions regarding the distribution of legislative powers and the 
structures thereof as between the Union and the States are largely the same 
as in the 1935 Act, which had laid down in Sec. 100 as follows: 


100.—(1) Notwithstanding anything in the two next succeeding : 

subsections, the Federal Legislature has, and a . 

atta or phe a Provincial Legislature has not, power to make laws i 
Cik with respect to any of the matters enumerated in 
List I in the Seventh Schedule to this Act (hereinafter 

called the “‘Federal Legislative List’). | 


(2) Notwithstanding anything in the next succeeding subsection, the 
Federal Legislature, and, subject to the preceding subsection, a Provincial 
Legislature also, have power to make laws with respect to any of the matters 
enumerated in List III in the said Schedule (herinafter called the “Concur E 
rent Legislative List’). -g 

(3) Subject to the two preceding subsections, the Provincial Legislature Er 
has, and the Federal Legislature has not, power to make laws fora F l 
or any part thereof with respect to any of the matters enumerated in List 
in the said Schedule (hereinafter called the “Provincial Legislative Lis 

(4) The Federal Legislature has power to make laws with espec 
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refer briefly to certain principles which the Court will take for its guidance. 
It will adhere to canons of interpretation and construction which are now well 
known and established. It will seek to ascertain the meaning and intention 
of Parliament from the language of the statute itself; 
but with the motives of Parliament it has no con- 
cern. It is not for the Court to express, or indeed 
to entertain, any opinion on the expediency of the particular pieces of legisla- 
tion, if it is satisfied that it was within the competence of the Legislature which 
enacted it; nor will it allow itself to be influenced by any considerations of 
policy, which lic wholly outside its sphere. 

The Judicial Committee have observed that a Constitution is not to be 
construed in any narrow and pedantic sense as said by Lord Wright in James v. 
Commonwealth of Australia (a). The rules which apply to the interpretation 
of other statutes apply, it is true, equally to the interpretation of a consti- 
tutional enactment. But their application is of necessity conditioned by the 
subjectmatter of the enactment itself, and I respectfully ačopt the words ofa 
learaed Australian Judge: ‘Although we are to interpret the words of the Con- 
stitution on the principles of interpretation as we apply to ordinary law, these 
very principles of interpretation compel us to take into account the nature and 
scope of the Act that we are interpreting—to remember that it is a Constitu- 
tion, a mechanism under which laws are to be made, and not a mere Act 
which declares what the law is to be’ Attorney General for New South Wales v. 
Brewery Employees Union (b). Specially is this true of a federal constitution 
with its nice balance of jurisdictions. I conceive that 
a broad and liberal spirit should inspire those whose 
duty is to interpret it; but I do not imply by this that 
they are free to stretch and pervert the language of the enactment in the 
interest of any legal or constitutional theory; or even for the purpose of 
supplyirg omissions or correcting supposed errors. A Federal Court will 
not strengthen, but only derogate froms its position’ if it seeks to do any- 
thing but declare the law; but it may rightly reflect that a constitution of 
government is a living and organic thing, which of all instruments has the 
greatest claim to be construed ut res magis valeat quam pereat (c). = =- ~ 

Disputes with regard to central and provincial spheres are inevitable 
under every federal constitution, and have been the subject-matter of a long | 
series of cases in Canada, Australia and the United States as well as Pir 
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find itself in agreement with them, it will deem its opinion to be strengthened 
and confirmed. But there are few subjects on which the decisions of other 
Courts require to be treated with greater caution than that of federal and 
provincial powers, for in the last analysis the decision must depend upon the 
words of the Constitution which the Court ts interpreting; and since no two 
Constitutions are in identical terms, it is extremely unsafe to assume that 
a decision on one of them can be applicd without qualification to another. 
This may be so even where the words or expressions used are the same in 
both cases; for a word or a phrase may take a colour from its context and 
bear different semses accordingly. 

Dr. P. B. Mukharji has very rightly said: “The Indian Constitution 
is impressed with three major loyalties. They all indicate that the strocture ; 
was intended to be Federal or quasi-Federal. The first loyalty of the Indian 
Constitution is to the Government of India Act, 1935 which provides not 
only most of the flesh and blood of the present 
Constitution, but also a good part ofits spirit. Indeed 
the Constitution even copies textually totidem 
verbis some of the provisions of the Government of India Act, 1935. That 
Act created a new Federal Legislature and was directed to reform the then 
Provincial Government and to set up a new and novel relationship with 
what was then called the Princely States in India. The legacy for federalism, 
therefore, in the present Indian Constitution is drawn primarily from 
the Government of India Act, 1935. The second loyalty is to the 
American Constitution. From that Constitution is drawn the inspiration 
for widespread judicial review of laws and governmental actions, fundamental 
rights guaranteed by the Constitution and such federal processes as inter 
state trade and commerce. The American due process clause has been 
formally -disclaimed but it survives under the nomenclature of “‘Reason- — 
able Restrictions”. The hand is the hand of Essau but the voice is the voice 
of Jacob. This American influence has also given a federal bias to the Indian 
Constitution. The third loyalty owed by the Indian Constitution is to the — S 
British Constitution. The judicial writs mentioned in the Indian Constitution 
are copies of old English writs, no doubt modified and adjusted to 
the context of India. The very names of these writs in the India 
Constitution | carry. with them the characteristics they had Hie | 
British Constitutional history. Indian Parliament and State 
draw their patterns. from seasick 5 model. Those, three Lowa 
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of electicism in constitutional law which appear to ignore the fact that a 
Constitution embellished by the tessellated mosaic set by variegated marbles 
selected exotically is not necessarily strong for the traffic and tension it has 
to bear in the political, social and economic evolution of the nation whose 
Constitution it is (d). 

Subject to the restrictions contained in the Constitution the Parliament 
and the State Legislatures have plenary powers and 
they are supreme in their prescribed spheres. They Power of Delegation. 
are, however, competent to delegate their powers 
provided they preserve their capacity and do not abdicate their functions. 
it was settled by the majority judgment in the Delhi Laws Act Case (e) that 
the essential powers of legislation cannot be delegated. The legislature 
must declare the policy of the law and the legal principles which are to control 
any given cases and must provide a standard to guide the officials or the body 
in power to execute the law. The essential legislative function consists in 
the determination or choice of the legislative policy and of formally enacting 
that policy into a binding rule of conduct. Again in Maganbhai’s case the 
Supreme Court said that in dealing with the challenge to the vires of any 
Statute on the ground of excessive delegation, it is necessary to inquire whether 
the impunged delegation is of an essential legislative function or power and 
whether the legislature has enunciated its policy and principle and given 
guidance to the delegate. In applying this test the Court takes into account 
the preamble to the Act and if the statements in the preamble aflerds a satis- 
factory basis for holding that the legislative policy and principle has 
been enunciated with sufficient accuracy and clarity the preamble itself has 
been held to satisfy the requirements of the relevant tests. In every case it 
would be necessary to consider the relevant provisions of the Act in rela- 
tion to the delegation made and the question as to whether the delega- 
tion is intra vires or not still have to be decided by the relevant test (f). So- 
long therefore as the Legislature indicates in the operative provisions of the 
statute with certainty, the policy and purpose of the enactment, the mere 
fact that the legislation is skeletal or the fact that.a discretion is left to those 
entrusted with administering the law, affords no basis either for the conten- 
tion that there has been an excessive delegation of legislative power as to 
amount to an abdication of its functions, or that the discretion vested its 
uncanalised and unguided as to amount to a carte blanche to 
If the power or discretion has been conferred in a manner which was legal - 
and constitutional the fact that Parliament could possibly ha hae as 
ee lay . Power | 
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gare is fot strictly applied in our country. the power to delegate is not 
plenary. So for example. the power to repeal an Act is not capers 
delegation by the Legislature. 

Where legislative powers have been distributed and demarcated speci 
fically as between the Union and the States questions may often arise whether” 
a particular statete transgresses the limits of the legislative powers of the 
Čiki. Leghiation. particular law making body. Such transgression 

may be disguised, covert and indirect and if such be 
the case the doctrine of colourable legislation will be attracted and the legista- 
tien wooh be struck down as sia vires. Read the cases quoted (A). But 
a Legisietere instead of passing a particular statute can adopt a legislation 
passed by another State, after. of course. applying its own mind to the subject 
and the requirement of the adopting State (/). 

The distribution of legislative power raises another problem of 
comstrection. Krown as the doctrine of secverability. When a law 
n Silty. violates one of the Fundamental Rights it is void 

only to the extent of the violation. When question 
arises @s to whether a Central or State enactment, because of one or more 
invalid provisions therein, is wholly void the test is whether notwithstanding 
the invalidity of a part the valid portions of the Act may be held to be good © 
law. The court has to separate the offending provision and declare it to be 
bad. Bet where no sach separation is possible the entire statute has to be — 
declared as wholly void G). The rule of severability will not apply therefore 
to cases where the invalid provisions are essentially and inseparably connect — 
ed in substance with the valid provisions (+). The test is whether what re 
mains is so inextricably bound up with the part declared invalid that what 
remains cannot independently survive, or whether on a fait review of the 
whole matter it can be assumed that the Legislature would not bave enacted 
at all that which survives without enacting the part that is ultra vires () 

en Se eee ,t 

in considering the reasonableness of laws imposing restric 
ae rights, the test of reasonableness, whenever pi 
“shoutd be applied to each individual vnan 
o ableness can be laid down as ap > al 
“In Dr. Khare v. State of Delhi eo 
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Court said further that in considering the reasonableness of such laws both 
the procedural and substantive aspects of the laws should be examined from 
the point of view of reasonableness. In order to be reasonable restrictions 
must not be arbitrary or excessive and the procedure and manner of imposi- 
tion of the restriction must also be fair and just. Any restriction which is 
opposed to the fundamental principles of liberty and justice cannot be consi- 
dered reasonable. Again, one of the imporant tests is whether the aggrieved 
party has a right of representation against the restriction imposed or proposed 
to be imposed (0). If the statute fails to provide sufficient safeguards against 
its misuse the operative sections will be rendered invalid, State of M-P. v. 
Baldeo Prasad(p). A restriction under sec. (1) of the Punjab Special Powers 
Act, 1956 was struck down by the Supreme Court on the ground that the 
Act did not provide for any time for operation of an order made thereunder 
nor for a representation by the aggrieved party (q). 

Part XI of the Constitution of India covering Articles 245 to 263 deals 
with the Legislative and Administrative relations between the Union and the 
States and we shall confine ourselves to a discussion of Art 252 here. 

In order to appreciate the content, scope and meaning of the provisions 
of Article 252, it is mecessary to refer to the scheme of the Constitution. It 
appears in Part XI headed ‘Relations between the Union and the States” 
and occurs in Chapter I relating to ‘Legislative 
Relations’, i.e., dealing with the distribution of legisla- 
tive powers between the Union and the States. It 
would appear that our Constitution though broadly federal in structure, is 
modelled on the British Parliamentary System, with unitary features. Thus, 
even apart from emergencies, the Parliament may assume legislative power 
(though temporarily) over any subject under Article 249, by a two thirds 
vote that such legislation is necessary in ‘the national interest’. Wie r 
Proclamation of Emergency under Article 352 is in operation, the Parliame 
is also competent under Article 250 to legislate with respect to an, “such matter 
in the State list. Article 251 makes ìt clear that the legislative power of 
State legislatures to make any law which they have r under the Constitu- 
tion to make, is restricted by the provisions of Articles Eott t 250: wota 
any law made by the legislature of a State is i Sp vision 
law enacted by the Parliament, the Taw m: 
and the law made by the State I isl 
not be valid so long as the law e a yy 
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The effect of the passing of a resolution under clause (1) of Article 252 
is that Parliament. which has no power to legislate with respect to the matter 
which is the subject of the resolution, becomes entitled to legislate with respect 
to it. On the other hand the State legislature ceases to have a power to make 
a law relating to that matter. While Article 263 provides for the creation 

of an Inter-State Council for effecting administrative 
oe co-ordination between the States in matters of com- 
mon interest. Article 252 provides the Legislative means to attain that 
object. After the enactment of a law by the Parliament under this article, 
it is Open to any of the other States to adopt the Act for such State by merely 
passing a resolution to that effect in its Legislature, but the operation of the 
Act in such State cannot be from a date earlier than the date of the resolution 
passed in the Legislature adopting the Act. The question as to whether or 
not there is serrender by the State Legislature of its power to legislate, and 
if so, to what extent, must depend on the language of the resolution passed 
under Article 252 (i), R. M. D. C. (Mysore) Private Ltd. v. The State of 
Mysore (r). Clause (2) specifically lays down that after Parliament makes an 
Act in pursuance of the resolution, such Act cannot be amended or repealed 
by the State Legislature even though the matter to which the Act of Parlia- 
ment relates was included in List Il of the Seventh Schedule of the Constitu- 
trom t3) 

It is not possible in the short span of these lectures to give an exhaustive 
exposition of the different aspects of the Constitutional laws involved and 
the subject matter of these lectures precludes one from giving a commentary 
on the Constitution. Excellent treaties and lectures by learned authors and 
jerists are available for reference and study on the subject. We need only 
im these lectures, to Keep in mind the broad aspects of interpretation and 
proceed to refer to some conclusions of importance made by the Supreme 
Court. 

As Ayyanger J put it: If a statute is legally enacted in the sense of being 
within legislative competence of the relevant legislature and is constitutional 
asticbes 32 and 226. as not violating any fundamental rights, it does not 

automatically follow that any action taken by | 
paa authorities created under it cannot violate fundamental o 
d by Part IN of the Constitution. The legislative competence, the — 
of whi renders the enactment valid, is confined toaction, by the — an 
“rated ae it, w which, on its proper construction, could be taken. 
constituted under such a legal and valid enactment oversteps _ 


‘on the legislative power of the State L 
cre the a woh of can ect an authority would be plainly unconstitutional an 
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consequence must a fortiori follow when that act is not even by the State 
Legislature but by an authority constituted under an enactment passed by it. 
Where State action without legislative sanction behind it would violate the 
rights guaranteed under Part III the result cannot be different because the 
State acts through the mechanism of a quasi-judicial authority which is 
vested with jurisdiction to interpret the enactment. The absence of legisla- 
tive sanction for the imposition of an obligation or the creation of a liability 
cannot be filled in by the misinterpretation by an authority created under the 
Act. 

In the same case Ujjam Bai v. State of U. P. (t)— Hidayatullah J said: 
It is clear that laws which do not offend Part III and are not otherwise u/tra 
vires are protected from any challenge whether under Article 265 or under 
the Chapter on Fundamental Rights. Where the laws are ultra vires but 
do not per se offend fundamental rights (to distinguish the two kinds of 
defects), they are capable of a challenge under Article 265, and the executive 
action, under Article 32. Where they are intra vires otherwise but void 
being opposed to fundamental rights, they can be challenged under Article 
265 and also Article 32. 

This position, however, changes radically when the law is valid but 
the action under it is challenged. The real difference in such cases arises, 
because the law is not challenged at all. What is challenged is the interpreta- 
tion of the law by the taxing authorities, and a breach of fundamental 
rights is said to arise from the wrong interpretation. In considering 
this matter, several kinds of cases must be noticed. 
Where the action of an officer of the State is wholly 
without jurisdiction (as, for example, when a sales 
tax officer imposes income tax or vice versa, though such things are hardly 
likely to happen), it can have no support from the law he purports to apply. 
Cases of jurisdiction thus come within Article 32. Other examples are an 
attempt to recover a tax twice over, where the first collection is legal, Tata 
Iron and Steel Company's case (u): or acting beyond the period of limitation, 
Madanlal Arora v. The Excise and Taxation Officer, Amritsar (vy). In 
such cases, even if the taxing authority thought on its own understanding of 
the law that it was acting within its jurisdiction, it would not avail, ae rie 
want of jurisdiction, if proved, would attract Article 32. Speaking of 
a situation, the order of reference in this case had said: ide et ou 

“This again is a case in which the authority had no jurisdiction under 
the Act to take proceedings for assessment of tax, and it makegap beh eiei. af 
that such assumption of jurisdiction was based on a miseonstru 
statutory provisions’’. merangi 

The above was said of Madanlal Arora’s case (supra). 2 


Action of State Officer 
Without Jurisdiction. 
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rights and the officer enforcing it acts with jurisidiction, other cónsidera- 
tions arise. If, in the corse of his duties, he has to construe provisions of 
law amd miscarries, it gives a right of appeal and revision, where such Fe- 
and ia other appropriate cases. resort can be had to the provisions of Articles " 
206 and 227 of the Constitution and the matter brought before this Court by 
further appeals. This & because tery erroneous decision does not give rise 
a to a breach of fendamental rigħts. Every right of appeal or revision cannot 
be said to merge in the enforcement of fundamental rights. Such errors Gai 
only be corrected by the processes of appeals and revisions. Article 2 
does not. confer an appellate or revisional jurisdiction on this Court 
amd if the law is valid and the decision with jurisdiction. the protection 
of Article 265 is not destroyed. There is only one exception to this, 
and it ties within extremely narrow limits. That exception also bears upon 
jerisdiction. where by a miscenstrection the State Officer or a quasi-judical 
titenal embarks upon an action wholly outside the pail of the law he is 
enforcing If in those circumstances. his action constitutes a breach of 
fwrhdamental rights. then a petition under Article 32 may lie. The'cases of 
this Court in which interference can be sustained on this ground are many; 
bat aè exareplies may be seen the following: Amar Singhs case (w), and 
Motmntal Hargovind s casei x). 
~ Belt presence of a number of valid rules cannot help to validate an invalid 
rakety). non 
Eqeality meats equality among equals. Excessive reservation for 
backward communities $ò as to create Monopoly or unduly disturb the legit 
mate claims of other communities is unconstitutional and invalid(2). ~~ +! a 4 
Exemption of Harijans and Mustim inhabitants from levy of cost o = 
additiona? police force is miira vires Article 15(1) of the Constitution (a). 
“"Gtassification sblely based on caste considerations is creed ole 
ee ee he $. T 
~~ Ruke of communal rotation for selection of candidates for the public sër- 
vat for various communities is ultra vires, illegal and void ( F 










-= ot pa 


AAAA gal aih Arra aa gii Ee 












t of certain 
on E a 












see aigi R KA ie 
> wu S viciw H SoD 2 yi Te az ay. 


riy GER} Be 





P << ar 
‘ew AS. TA Pans | Yes 








CONSTITUTION OF INDIA 165 


Rule prohibiting demonstration altogether by Government servants is 
invalid and is ultra vires Article 19(f). 

There is no presumption of constitutionality where the enactment on 
the face of it violates fundamental right(g). It cannot be re-yitalised by 
subsequent amendment, Sagir, ibid. 

Government of India cannot revoke grants made by Rulers of acceding 
States before accession (/). 

Where one builds Dharmasala on a land belonging to the State but 
after obtaining permission, the subsequent dispossession by an- executive 
order is violation of fundamental right(). But charity created by private 
individual is not immune from the right of eminent domain()). 

One State collecting Central Sales Tax on behalf of the Central Govern- 
ment and when another threatens to collect Sales tax on behalf of Central 
Government on the same turnover, it is infringment of fundamental right(4). 

It is now well settled as a result of the decisions of the Supreme Court 
in FE. P. Royappa v. State of Tamil Nadu), and Maneka Gandhi v. Union 
of India(m), that Article 14 strikes at arbitrariness in State action and ensurés 
fairness and equality of treatment. It requires that State action must not be 
arbitrary but must be based upon some rational and lri 
relevant principle which is nondiscriminatory. It p 
must not be guided by an extraneous or irrelevant consideration, because 
that would be denial of equality. The principle of reasonableness and rati- 
onality which is legally and philosophically an essential element of equality 
or nonarbitrariness is projected by Article 14 and it must characterise every 
State action, whether it be under authority of law or in exercise of executive 
power without making of law. The State cannot, therefore, act arbitrarily 
in entering into relationship, contractual or otherwise, with a third party, 
but its action must conform to some standard or norm which is waticnal and 
nondiscriminalory (7). 

Sec 112 of Agra Tenancy & Land Records Act, 1950: where daii. 
owed the Court of Wards to take over the property of a landlord if thë latter 
habitually infringed the rights of tenants, the Supreme Court struck down the 
law as void by reason of the fact that it completely negatived. the funda- 
mental right under aa 191) Of) oaigsrig apaa of a 
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depend on the mere discretion of the executive(o). Similarly, certain sections 
of the Madras Religious and Charitable Endowments Act, 1951 and the 
Orissa Hindu Religious Endowments Act, 1939 were declared ultra vires by 
theSupreme Court. In the Madras Statute because the provisions were drastic 
in their character and the worst feature was that there was no access to the 
Courts and yet it provided that a religious institution could be taken over and 
vested im an executive officer if he was satisfied that it was not being pro- 
perly administered (p). In the other case, the Orissa Statute provided for 
framing of a Scheme not by a civil court but by a Commissioner whois a 
mere administrative or executive officer and there was no provision for appeal 
against his order to the Court(g). A law providing reasonable restrictions 
on the exercise of the rights conferred by Article 19 may contain substantive 
provisions as well as procedural provisions and the Court has to consider 
the reasonableness of both (7). A taxing statute was accordingly struck down 
on the ground that it provided no procedure for assessment of tax, K.T. 
Moopil v. State of Kerala (s), and a provision in Sec 437 of the Calcutta 
Municipal Act, 1951 was struck down as it provided that the exercise of 
certain power by the Corporation was conclusive and non-justiciable (t). 
While holding that the Parliament was competent to enact the Banking 
Companies Act 1969 but in so far as the Act prohibited the named Banks 
from carrying on banking business but allows other than named banks to 
carry on such business in India and abroad and also allows new banks to be 
floated for such business the Act makes a hostile discrimination and it there- 
Dianos: fore hits Article 14 of the Constitution. The under- 
peaking ‘ taking of a Banking Company is property and can be 
validly acquired but by the method adopted in the Act for valuation of the 
undertakings of the named banks, important items of assets having been left 
out and the principles, at least some of them, being irrelevant and not recog- 
nised the ultimate result substantially impairs the guarantee of compensa- 
-tion under Article 31(2) and on that account the Act was struck down (u). 
The question of permitting slaughter of cows, bulls and bullocks, has for — 
a long time generated violent sentimental differences between sections of the — 
people in our country. Since the commencement of the Constitution the — 
‘controversy relating to the limits within which restrictions may be imposed 
upon such slaughter of such cattle was agitated before the Supreme =a 
i in Mohd Hanif Qureshi v. State of Bihar (y), in » vhich 
vee e EE validity of three State Acts of Bihar, U. P., and Berar 
was challenged and the Court held thate (i ; at a 


(o) Thakur Raghabir Singh v. 
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total ban on the slaughter of cows of all ages and calves of cows and of she- 
buffaloes, male and female, was reasonable and valid: (ii) that a total ban on 
the slaughter of she-buffaloes or breeding bulls or working bullocks (cattle 
as well as buffaloes) so long as they were capable of being used as milch’or 
draught cattle was also reasonable and valid; (iii) that a total ban on the 
slaughter of she-buffaloes, bulls and bullocks (cattle or buffalo after they 
ceased to be capable of yielding milk or of breeding or working as draught 
animals) was not in the interest of the general public and wasinvalid. Later, 
attempts were made from time to time to circumvent this judgment of the 
Court and the Legislatures of Bihar, U. P., and Madhya Pradesh enacted the 
minimum age of animals to be slaughtered: Under the Madhya Pradesh 
Act slaughter except upon a certificate issued by a competent authority was 
prohibited and the certificate could not be issued unless the animal was 
above 20 years of age. The Supreme Court held in the case Abdul Hakim 
Qureshi v. Bihar(w), that the ban on the slaughter of bulls, bullocks and she- 
buffaloes below the age of 20 or 25 years was not a reasonable restriction in the 
interest of the general public and therefore was void. Still later, on Aprill, 
1969 the Supreme Court had to decide another case on the subject, Mohd 
Faruk v. Madhya Pradesh (x). In that case, it appeared that the bye-laws 
of the Jabalpur Municipality permitted slaughter of bulls and bullocks. A 
licence had to be obtained for that purpose. Slaughter of animals in places 
outside the premises fixed by the Municipality was prohibited by sec 257(3) 
of the Act, and sale of meat within the area of the Municipality of animals not 
slaughtered in the premises fixed by the Municipality was also prohibited. 
Under the notification by which the bye-laws were issued in 1948 bulls and 
bullocks could be slaughtered in premises fixed for the purpose. But by the 
notification dated January 12, 1967 confirmation of the bye-laws in so far as 
they related to bulls and bullocks was cancelled. The effect of that notifica- 
tion was to prohibit the slaughter of bulls and bullocks within the municipality 
of Jabalpur. The Supreme Court held that this cancellation of the 
confirmation of the Bye-laws imposed a direct restriction upon the petitioner's 
fundamental rights and accordingly declared it ultra vires as infringing Article 
19% 1)(z) of the Constitution. The Court observed: The sentiments of a 
section of the people may be hurt by permitting slaughter of bulls and bullocks 
in premises maintained by a local authority. But a prohibition imposed on 
the exercise of a fundamental right to carry on an occupation, trade or 
business will mot be regarded as reasonable, if it is imposed not in the interest 
of the general public, but merely to respect the susceptibilities and senti- 
ments of a section of the people whose way of life, belief or thought is not the 
same as that of the claimant. This judgment was. delivered in April 1969 ~~ 
and ten years later on 22nd April 1979 India’s Sarvodaya leader Acharya 
Binobaji entered into a fast following the failure of his efforts to get cow 
slaughter totally banned in the country. On an assurance, however, by the 
Prime Minister the Acharya | broke his fast ‘on 26th . ‘and a few weeks 
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after, on May 18, 1979 a Bill was introduced in the Parliament for inserting 
a mew entry in the Concurrent List of the 7th Sch of the Constitution as | 
“17-C for prohibiting slaughter of cows and calves and other milch and | 
draught cattle” consistent with Article 48 contained in the Directive Principles | 
of the Constitution. This Bill is the 50th Constitution Amendment Bill. 
Article 21 speaks of protection of life and personalliberty. It says that 
mo person shall be deprived of his life or personal liberty except accerding to 
procedure established by law and Article 22 relates to preventive detention 
with certain safeguards. The two articles together constitute a distinct code. 
The earliest case on the subject is A. K. Gopalan v. State of Madras (y). 
In that case the Supreme Court took a very conserva- 
tive and tradition bound view and held that the free- 
dom of movement assured by Article 19 did not apply to the law of preven- 
tive detention. Article 19(1)(d) was different from Article 21 the only object ; 
of which, as the learned Judges said, was to prevent the Executive from 


Art 21. 


encroaching upon the personal liberty of a citizen except in accordance with 
law. Delivering the minority judgment Fazl Ali J said that Article 19%(1)(d) 
controlled Article 21. And with the passage of time there was a gradual 
development towards a bold approach to the matter disclosing acceptance 
of the spirit in which Faz! Ali J had expressed himself. Domiciliary visits 
upon a suspect at his house during night as provided and authorised by Reg 
236 of the U. P: Police Regulations were considered as encroachment upon 
the liberty of a person and the Regulation was declared as unconstitutional 
being violative of Articles 191) and 21 of the Constitution (=). _In the well- 
known Passport case, arising out of a decision of the Bombay High Court, 
the Supreme Court said that the right to travel abroad was a fundamental right 
and so refusal or withdrawal of passport based on arbitrary exceutive instruc- 
tions violated Articles 21 and 14(a). In Gopalan’s case Mukherjea J had 
said that ‘the right to the safety of one’s life and limbs and to enjoyment of 
personal liberty, in the sense of freedom from physical restraint and coercion 
of any sort, are the inherent birth rights of any man’ and that the preventive 
detention is not a punitive measure. Rather it isa precautionary measure 
in order to prevent a person from doing something. But as Ramaswami 
J observed the procedural requirements of Article 22 are mandatory in : 
‘character and even if one of the procedural requirements is not . 
with the order of detention would be rendered illegal and with these observa- lie 
tions the Supreme Court released the petitioner in Sk Abdul Karim v: State 
of West Bengal (b), declaring that the order of detention was illegal and ) 
ultra vires. Where there was inexcusable delay in Te epre 
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three days after the expiry of detention for three months(d).  Irrelevent or 
vague grounds of detention would make the order of detention void ab 
initio (e). The detention order must be proper on the face of it and if there 
is any improper motive behind it or there is misuse or abuse of power due to 
breach of any law or bad faith the detention would be illegal and the detenu 
would be released(/). A detention order would be illegal when the Govern- 
ment does not consider the representation of the detenu at all(¢g). 


The “grounds” in Art. 22(5) do not mean mere factual inferences but 
mean factual inferences plus factual materials which 
led to the tactual inferences. The grounds must be 
self-sufficient ard self-explanatory (g-1) and the opportunity to be given to 
th: detenu for being heard by the Advisory Board must not be illusory 
but it must be real (¢-2). 

The minority competent to claim protection under Article 30(1) and on 
that account the privilege of establishing and maintaining educational institu- 
tions of its choice must be a minority of persons 
residing in India. It does not confer upon foreigners 
not resident in India the right to set up educational institutions of their choice. 
Persons setting up educational institutions must be resident in India and 
they must form a well-defined religious or linguistic minority. It is not 
however predicated that protection of the right guaranteed under Article 30 
may be availed only in respect of an institution established before the Consti- 
tution by persons born and resident in British India. By Article 29(1) 
any section of the citizens residing in the territory of India or any part thereof 
having a distinct language, script or culture of its own shall have the right 
to conserve the same and clause (2) guarantees that no citizen shall be denied 
admission into any educational institution maintained by the State or receiv- 
ing aid out of State funds on grounds only of religion, race, caste, language 
or any of them. The protection of the rights under Article 29 may be claimed 
only by Indian citizens. Article 30 does not expressly refer to citizenship as a 
qualification for the members of the minorities. Therefore, the guarantee 
of protection under Article 30 is not restricted to educational institutions 
established after the Constitution. Institutions which had ‘been established 


Preventive detention, 


Protection of Minorities. 


before the Constitution and continued to be administered by minorities, — a 
either based on religion or language qualify for the protection of the right of © 


minorities declared by Article 3007). In iy down the above | law the 
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down. And so when the Kerala University Act, 1969 came to be examined 


in the Kerela Education Bill, 1957 case (j), ““the minority cannot surel =} 
for aid or recognition for an educational institution ren by them in 
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Supreme Court relied upon what was stated earlier by it in the reference, In 
Kerela Education Bill: There is no reason why the benefit of Article 30(1) 
shoukd be limited only to educational institutions established after the com- 
mencement of the Constitution. The language employed in Article 30(1) 
is wide enough to cover both pre-Constitution and post-Constitution institu- 
tons. It must not be overlooked that Article 30(1) gives the minorities two 
rights, namely, (e) to establish and (b) to administer educational institutions 
of their choice just as Hidayatulah C. J said, these. are the fundamental rights 
of the minorities, whether based on religion or language and the two rights 
are only separated m point of time. It matters not if a single philanthropic 
individual with his own means founds the institution or the community at 
large contributes the funds. It is equally irrelevant that in addition to the 
minority community others from other minority communities or even from 
the majority community can take advantage of these institutions. Such other 
communities bring income and they do not have to be turned away to enjoy 
the protection. The next part of the right relates to the administration of 
such institutions. The State has, however, the right to make regulations 
relating to standards of education, conditions of employment of teachers 
and the health and hygiene of students although they may indirectly affect 
it. While the management must be left to them, they may be compelled 
to keep in step with others. The rights need not be enlarged nor whittled 


by the Supreme Court in State of Kerela v. Mother Provincial, it struck 
down several of its provisions as ultra vires of Article 30 of the Constitution, 
as they were found, inter alia, to associate nominated members with the other 
members of the governing body, take away the disciplinary action from the 
governing body and the managing council, enabled political parties to come — 
into the picture of the administration on minority institutions which may not 
like this interference and introduce elaborate procedure for management — 
in which even the governing body or the managing council have no say(i). - 
Article 30(1) thus gives two rights to the minorities, (a) to establish . 
(b) to administer educational institutions of their choice. The right to a: 
nister cannot obyiously include the right to maladminister. Unlike K 
1%1) the fundamental freedom under Article 30(1) is absolute in terms sat - 
js not made subject to any reasonable restrictions of the nature the 
fundamental freedoms enunciated in Article 19 may be subjected to. All 
minorities linguistic or religious, have by Art 30(1) an absolute righ r 
establish and administer educational institutions of their. choice and» ny A 
law or executive direction which seeks to infringe the substance of that rij 
under Article 30(1) would to that extent be void. But as S. Be cs i 


r 


pAr pyn Thaw 


2 Y = J Æ OF. i Q s A 7 i 1 Le, me 
PEST oe) 38 1 A aie ae 










— 





ibla 
ME AoA 2, A ies E 
: eal + FF 
s6 it. Fe Ne Sunt, UY oa KR 








CONSTITUTION OF INDIA 171 


qualification, and which does not maintain even a fair standard of teaching 
or which teaches matters subversive of the welfare of the scholar. It stands 
to reason, then, that the constitutional right to administer an educational 
imstitution of their choice does not necessarily militate against the claim of the 
State to insist that in order to grant aid the State may prescribe reasonable 
regulations to ensure the excellence of the institutions to be aided.’ Accord- 
ingly, the Supreme Court in a later case Rev Sidhajbhai v. State of Gujarat (K), 
negatived an argument advanced by the State that a law could not be deemrd 
to be unreasonable unless it was totally destructive of or annihilative of the 
right under Article 30(1) and said that regulation made in the true interests 
of efficiency of instruction, discipline, health, sanitation, morality, public 
order and the like may undoubtedly be imposed. Such regulations are not 
restrictions on the substance of the right which is guaranteed; they secure 
the proper functioning of the institution, in matters educational. Regula- 
tions must satisfy a dual test—the test of reasonableness and the test that it is 
regulative of the educational character of the institution and is conducive to 
making the institution an effective vehicle of education for the minority 
community or other persons who resort to it. The right established by 
Article 30(1) is not to be whittled down by so-called regulative measures con- 
ceived in the interest not of the minority educational institution, but of the 
public or the nation asa whole. If every order which while maintaining the 
formal character of a minority institution destroys the power of administra- 
tion is held justifiable because it is in the public or national interests, though 
not in its interest as an educational institution, the right guaranteed by this 
Article will be but a teasing illusion, a promise of unreality. 

Administration means management of the affairs on the institution 
as was Observed by the Supreme Court in the other case, State of Kerala v. 
Rev Mother Provincial (i). This management must be free of control so 
that the founders or their nominees can mould the institution as they think 
fit and in accordance with their ideas of how the interests of the Community 
in general and the institution in particular will be best served. No part of 
this management can be taken away and vested in another body without an 
encroachment upon the guaranteed right. But at the same time the minority 
institutions cannot be allowed to fall below the standards of excellence ex- 
pected of educational institutions, or under the guise of exclusive right of 


‘management to decline to follow the general pattern. While the manage- 


ment must be left to them, they may be compelled to keep in step with others. 
Article 30(1) is not a charter for maladministration. a area ene ey 
Correctly, therefore, the Calcutta High Court held that the supersession 
of a managing committee and the appointment of an Administrator would go 
far beyond the permissible limits of regulation as interpreted by the various 
decisions of the Supreme Court. Similarly, the unilateral revision of the- 
Special constitution by the Board without any application on behalf of 
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school or society maintaining it and without any reference to it is not only 
completely contrary to all known cannons of justice and fairplay, saa 
also violative of article 30(1) of the Constitution (m). a 

The Supreme Court, therefore. did not hesitate to strike down oneal 
and (5) of Sec SIA of the Gujarat University Act. 1949 as violative of Article 
S&T) as it enacted that no member of the teaching and non-teaching staff 
of an affiliated college shall be dismissed. removed or reduced in rank except 
after an inquiry im accordance with the procedure prescribed in clause (@)and 
the penalty to be inflicted on him is approved by the Vice-Chancellor of his 
nominee and Clause (4) required that such termination should be approved 
by the Vice-Chancellor or any officer authorised by the Vice-Chancellor 
im this Behalf. The power thus conferred upon the Vice-Chancellor was 
unlimited and undefined. Tt was not a regulatory measure but an arbitrary 
power conferred upon him. It was bad because it acted as a check on 
administration. Further. to confer arbitrary power on the Vice-Chancellor 
Could be abesed and he could even withold his approval. An uncai- 
alised power without any guideline to with hold approval would be a direct 
abridgement of the right of the management to dismiss or remove à teacher 
or inflict any other penalty after conducting an enquiry (r). 

Similarly, the right of appeal conferred upon the Vice-Chancellor by 
Ordinance 354). Chapter LVIT of the Ordinance framed by the Syndicate 
of the Kerala University under See 193) of the Kerala University Act, 1969 
was held by the Supreme Court in the case Lilly Kurian v. Sr Lewina(o), as 
a grave encroachment upon the right to enforce and ensure discipline in the 
administrative affairs of St Joseph's Training College for Women, Ernakulam, 
being @hcanalised and unguided in the sense that no restrictions were placed 
on the exercise of the power. The grounds on which the Vice-Chancellor 
could interfere in such appeals were not d-fined. He may not only set aside 
an order of dismissal of a teacher and order his reinstatement but may also 
interfere with punishments. Tt was a blanket power. It was violative Of 
Article 30(1) and had the effect of destroying the minority institutions 
disciplinary control over the staff of the College and therefore it would: not 
apply to sech an institution. In coming to this conclusion the Supreme ti ne 
Court fully relied upon its earlier decision in the St Xaviers College ae 
of pratt e > vba ho aie 
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rightly refrained from expressing any opinion in regard thereto. It should, 
however, be pointed out that Mathew J of the Supreme Court in Sf 
Xaviers’ case had rightly observed that the’ relationship between the manage- 
ment and a teacher was that of an employer and employee and it passes one’s 
understanding why the management cannot terminate the services of a teacher 
on the basis of the contract of employment. The learned Judge continued: 
“Of course, it is open to the State in the exercise of its regulatory power to 
require that before the services of a teacher are terminated, he should be given 
an opportunity of being heard in his defence. That woutd hardly justify 
investing a third power or forum with power to review or set aside an order 
of dismissal, removal or reduction in rank upon a teacher and thus thrust an 
unwilling and undesirable person upon the institution. A Civil Court 
cannot even pass an order or decree for reinstatement of a dismissed teacher. 
It can only pass a decree for compensation for wrongful dismissal. 
The provisions referred to in the Kerala University Act, 1974 is, in the cir 
cumstances, of doubtful validity keeping the contents of the rights covered 
by Article 30(1) of the Constitution in mind. ; 

Articles 352 to Article 360 relate to the Emergency Provisions’ in the’ 
Constitution of India. If the President is satisfied that a grave emergency 
exists whereby the security of India or of any part 
of the territory thereof is threatened whenever by war 
or external aggression or intermal disturbance, he 
may by proclamation, make a declaration to that effect, im respect of the 
whole of India or of such part thereof as may be specified in the Proclamation: 
Such Proclamation may be declared even before the actual occurence of 
war or of any such aggresion or disturbance if the President is satisfied that 
there is imminent danger thereof. The President may also by a Proclamation 
assume to himself ail, or any of the functions of the Government of a State 
and declare that the powers of the legislature of the State shall be exercisable 
by or under the authority of the Parliament if he is satisfied that there is 
failure of Constitetional machinery in that State. During the pendency of the 
Proclamation of emergency the provisions in respect of the fundamental rights 
in Article 19 may be suspended. Article 359 lays down that where a pro- 
clamation of emergency is in operation, the Presidentsmay by order declare 
that the right to move any Court for the enforcement of such of the rights _ 
conferred by Part ILI of the Constitution as may be mentioned in the Order _ 
and all proceedings pending in any Court for the enforcement of the rights _ 
so mentioned’ shali remain suspended for the period during which =e 
clamationisin force. Article 360 makes provisions pene ree 
It will be outside the scope of this lecture to recount 
provisions contained in the various Articles which” cover £ 
provisions in the Constitution but it inima o noti 
tution (38th Amendment) Act, 1975 it was ar ad i ‘a 
the President was final and conclusive "and $ 
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Since independence we had to pass through a few spells of emergency. 
periods and the country had felt the impact of declaration of such Proclama- 
tion. In October 1962, China made an invasion upon India’s territory and 
sọ the President had to declare an emergency and make the Proclamation and 
the Parliament passed the Defence of India Act, 1963 which has since been 
consolidated into Defence of India and Internal Security Act, 1971. Shortly 
after the end of the Chinese Conflit India had to face war within Pakistan 
in 1965 followed by another Indo-Pakistan conflict in 1971 which culminated 
im the birth of what is now called Bangladesh. Again in the first half of 
1975 internal disturbances of considerable magnitude appeared in the country, 
and in June of that year a Proclamation of Emergency was clamped upon 
the country and it remained in force for a few months short of two years. 

During emergency the President may by Order, under Article 359, 
suspend Article 19, 14, 21 and 22 of the Constitution including suspending 
the right to move any Court for enforcement of any of the fundamental 
rights specified in such Order, including the right to move the High Court 
for a writ of kabeas corpus under Sec 491 Cr. P: Code (since repealed) 
Gajendragadkar J of the Supreme Court said in the case Makhan Singh v. 
State of Punjab(q). that Article 359(1) and the Presidential Order issued under 
it might constitute a sort of moratorium or a blanket law against the institu- 
tion or continuance of any legal proceedings and under Article 358 the ses 
pension of Article 19 is complete. That being so legislature and executive 
action contravening Article 19, during the period of emergency, cannot be 
questioned even after the emergency is over. But in an earlier case Mohan 
Chowdhury v. Chief Commissioner, Tripura (r), it was held that a detenue 
may challenge in Court his detention but it must not be on the ground of 
contravention of any of the fundamental rights suspended in the Order of the 
Proclamation. Such challenge may be directed as being malafide or ultra 
vires of some statutory provisions, Ram Monohar v. State of Bihar (8). 
Durgadas v. Union of India (t), Meenakshi Mills v. Union of India (u). The 
observation of Subba Rao CJ in Ghulam Sarwar v. Union of India (v), that an — 
order making an unjustified discrimination in suspending the right to move a my. 
Court under Article 14 itself will be void at its inception lost its significance 
when that decision was overruled by the Supreme Court in Md. Jakub Vv. : 
State of Jammu and Kashmir(w), where the Court held that there was nothing _ 
in Article 359 which could in any way limit the power of the President — 

the enforcement of any of the fundamental rights and there as 

no scope for the distinction of one fundamental right from another. In1 de y 
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S. Shukla(x), which came up before the Supreme Court during the period the 
emergency arising out of the internal disturbance was in force... In that case 
the Supreme Court held (Khanna J dissenting) that in view of the Presidential 
Order of 1975 no person had even any locus standi to move any High Court 
under Article 226 for any Writ in order to challenge the legality of a deten- 
tion order on the ground that it was illegal or was in violation of a statutory 
provision or was vitiated by malafides or on extraneous consideration. The 
Court took the view that Article 21 was the sole repository of the rights 
to life and personal liberty against the State. Khanna J, however, said in his 
dissenting judgment that the Presidential Order under Article 359(1) cannot 
have the effect of suspending the right to enforce rights flowing from statutes, 
nor can it bar access to the courts of persons seeking redress on the score 
of contravention of statutory provisions. Statutory provisions are enacted 
to be complied with and it is not permissible to contravene them. The 
majority decision in Shukla’s case has been described by some commentators 
as a fatal blow to the earlier decisions of the Supreme Covert and others have 
described it as ‘startling and strikes at the very foundation of administrative 
law in India’. The Bombay High Court was correct when in K. M. Ghatage v. 
Union of India(y), it accepted the contention that personal liberty was a 
common law right existing even prior to the commencement of the Constitu- 
tion and it was not absorbed in Article 21. Prof. M. P. Jain in his “Indian 
Constitutional Law’ (3rd Ed) has very aptly said that Article 21 has become 
a liability rather than an asset and perhaps the position of the individual may 
be better off if Article 21 were to be repealed. In normal times Article 21 
affords no protection against legislative action. 

Articles 31, 31A and 31B of the Constitution deal with the right to pro- 
perty. The Parliament, however, amended these articles from time to time in 
the light of the difficulties experienced in the impleme- 
ntation of the policy laid down by the original articles, 
because of serveral judicial decisions and to save and 
validate certain laws which had been passed by the State Legislatures. l 

Art 31(1) provides that no person shall be deprived of his property save 
by authority of law, which means that it is consistent with the Right to Pro- 
perty as a fundamental right. Art 19(1) (f) has dealt with one aspect of this 
right when it guarantees to every citizen the right to acquire, hold and dispose 
of property, subject to the provision of Art 19(5). The other separate 
distinctly different aspects of the said right is the subject 1 matter of th 
visions contained in Arts 31, 31A and 31B. There is no overlapping or 
corelation between the area of these groups of Art tic les. omg oiia nels 


` Art 31(2) provides for the “compulsory. acquisition. ‘or requisition of 
Pie es property subject to to two ‘conditions precedent. J 
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pensation for the property so acquired or requisitioned, or lay down principles 
in that behalf. : 

Art 31(2A) deals with cases where the relevant law does not provide 
for the transfer of the ownership or right to possession of any property to the 
State or to a corporation owned or controlled by the State and it lays down 
that, in such cases, it shall not be deemed to provide for the compulsory 
acquisition or requisitioning of property, notwithstanding that it deprives 
any person of his property. 

Art 31A(1) perports to save certain laws, which provide for acquisition 
of estates, falling under categories (a) to (e) of the said Article and in substance 
says that laws falling wnder the said catcgories shall not be decmed to be 
void on the ground that they are inconsistent with or take away or abridge 
any of the rights conferred by Arts 14, 19 or 31. Such laws when passed by 
the State Legislature must receive the assent of the President. 

Art 31B purports to validate certain Acts and Regulations which had 
been struck down by judicial decisions and these are specified in the 9th 
Schedule to the Constitution which was inserted by Sec 14 of the Constitution 
(First Amendment) Act. 

The word “compensation” used in Art 31(2) has been the subject matter 
of judicial decisions which, in turn, led to the Constitution (Fourth) Amend- 
ment Act. The constitutional provisions for property and for payment of 
compensation upon acquisition have been the battle ground for legislators 
and jurists, judges and lawyers for arriving at a correct posture on the rights 
of the people and the State. The scope of controversy has been narrowed 
down by Constitutional amendments and judicial precedents. Chinnappa 
Reddy J of the Supreme Court while delivering the Court’s judgment in 
Oriental Gas Co Ld. v. State of West. Bengal(z) has referred to these legal 
battles. I quote the relevant portions from that judgment which was 
delivered by Reddy J (sitting with four other learned judges): 

A resume of constitutional history and the story of the dingdong legal 
battles that were fought may not be out of place here. It may help us to ~ 
understand and to appreciate the relevance or irrelevance of the p st 
specified for determining compensation. Clauses (1) and (2) of Pile ae 
of the Constitution, as they Stood Originally, were as follows:— . à tE 

sa Compulsory acquisition of property:- (1) No parsons S 
deprived of his property save by authority of law. (2) No property, n 
or immovable including any interest in, or in any company own ' 
commercial or industrial undertaking, shall be taken possession of ora 
for public purposes under any law authorising the taking of $ 
ör eee ge” vanless the law provided for romps 
~ perty taken possession of or acquired and either fixes 
_ eompenisation, or specifies the principles on which, a aan manner in 

the compensation is to be rmined and given” ee a 
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by any adjective such as ‘just’ or “fair unlike section 51 of the Common- 

wealth of Australia Constitution Act and the Sth Amendment to the Constitu- 

tion of America, in both of which provisions, the qualifying adjective ‘just’ 

is used. Even so, in Bela Banerjees’s case (a) the Supreme Court introduced 

the concept of a ‘just equivalent’.and held that compensation meant a just . 
equivalent of what the owner had been deprived of. It was said that the 

principles to be laid down by the legislature to determine the compensation 

were subject to the “basic requirement of full indemnification of the expro-.. 
priated owner. If the principles did not take into account “all the 

elements which make up the true values of the property appropriated’ the 

legislation was liable to_be struck down. _In other words,.what was to be. 
given was full compensation on the basis of the market value of the property. 
acquired. Tne decision was capable of creating great difficulty in the sense. 
of discomfiting legislation for the taking over of big estates and the nationali- 

sation of large industrial undertakings. In the words of Shah, J. in State of 

Gujrat v. Shantilal Mangaldas the decisions in Bela Banerjee’s case and Subodh.. 
Gopal Bose’s case (b) 


““... „were therefore likely to give rise to formidable problems, when the, 
principles specified by the Legislature as well as the amounts determined by.. 
the application of thoss principles, were declared justiciable. By qualifying 
‘equivalent’ by the adjective ‘just’. the enquiry was made more controversial;, 
and apart from the practical difficulties, the law declared by this Courtalso . 
placed serious obstacles in giving effect to the directive principles of State 
policy incorporated in Art 39”. 


So it was that Article 3h was amended-by the Constitution, 4th piante dy 
ment Act in 1955. The- second clause of Article 3l as omeudidi by. 
the Constitution 4th Amendment Act was as follows: ... .* od 


“No property shall be compulsorily acquired or Anae iee save poe 
public purpose and save by authority of a law which provides for compensa-» 
tion for the property so acquired or requisitioned and either fixes the — 
amount of the compensation or specifies the principles on which, and the 
manner in which the compensation is to be determined and given and no. 
such law shall be called in question in any court on the ground that the 
compensation provided by that law is not adequate. =- ~- monotg totuz 

The tree efort ofthe mmantescnt tems shan ii aidia amie 
pensation provided by the law was made non-justiciable. Again in the words _ 
of Shah J in Shaatilal’s case: “A eee 
eee ion of a 
constitutional declaration that the inadequacy of pensa 
is not justiciable.” The arapa ain aime th 
been previously nullified to a large extent by the de 
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Corpn of India I td.(c) where it was reiterated that the word ‘Compensation’ 
signified a ‘just equivalent’ of what the owner had been deprived of. 

In Vajravelu’s case(d) it was observed: 

“The fact that Parliament used the same expressions, namely ““compensa- 
tion” and “principles” as were found in Art 31 before the Amendment is a 
clear indication that it accepted the meaning given by this Court to those 
expressions in Mrs Bela Banerjee’s case(e). It follows that a Legislature in 
making a law of acquisition or requisition shall provide for a just equivalent 
of what the owner has been deprived of and specify the principels for the pur- 
pose of ascertaining the ‘just equivalent’ of what the owner has been deprived 
of. If Parliament intended to enable a Legislature to make such a law 
without providing for compensation so defined, it would have used other 
ex pressions like ‘price’, “consideration” etc.” 

Having said that, Subba Rao, J however, went on to say. that the 
argument that because the word compensation meant ‘just equivalent for 
the property acquired, therefore the court could ascertain whether it was a 
‘just equivalent’ that would render the amendment of the Constitution nuga- 
tory. He observed that neither the principles prescribing the ‘just equivalent’ 
nor the ‘just equivalent’ could be questioned by the court on the ground of 
the inadequency of the compensation fixed or arrived at by the working of 
the principles. The matter was illustrated by the statement that the value 
of a house which was acquired could be fixed in many ways: estimate by f 
an Engineer, value reflected by comparable sales, capitalisation of rent etc. 
The application of different principles might lead to different results. No one 
could insist that only those principles which yielded the hightest result should 
be adopted. On the other hand the value of land acquired in 1950 could not 
be fixed on the basis of its value in 1930 or though 100 acres were acquired 3 
compensation would be given only for 50 acres. Principles so fixing the id 
compensation would be irrelevant. Subba Rao J summarised the wae wi 
thus (at page 629 of SCR): (at p 1025 of AIR). Te. 

=) 


_ “Tf the legislature makes a law for acquiring a property by providing 18 
an illusory Compensation or by indicating the principle for ascertaining the 
compensation which do not relate to the property acquired or to the value of — 
such property at or within a reasonable proximity of the date of acquisition 
or the principles are so designed and so arbitrary that they do not provide 
for compensation at all, one can easily hold that the Legislature made the law 
in fraud of its powers. Briefly stated the legal position is as ii z A 
the question pertains to adequancy of compensation, itis not jus tici ley a 
if the compensation fixed or the principles evolved for fixing it dis hat a 
the legislature made the law in fraud of its powers in the sense = nae) 
per a age = the jatii of the court.” ai non m 
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In Vajravelu’s case(f) the compensation to be paid was the value of the 
land at the date of the publication of the notification under the Land Acquisi- 
tion Act or an amount equal to the average market value of the land 
during the five years immediately preceding such date, whichever was less. 
It was also provided that compensation was to be determined on the basis of 
the use to which the land was actually put on the date of publication of the 
notification and not on the basis of any potential value of the acquired land. 
This court held that in the context of continuous rise of land prices owing to 
abnormal circumstances it could not be said that the fixation of average’ 
price during the preceding five-years was not relevant principle for ascertain- 
ing the value of the land on or about the date of acquisition. It was also 
held that though the potential value of the acquired land was generally an 
element to be considered im valuing land, .the exclusion of such an 
element from consideration merely related to inadequacy of the compensa- i 
tion and did not constitute a fraud on power so as to invalidate the provision., 
The decision amounted to this that while the principle specified should aim 
at the ascertainment of a just equivalent, the principles so aimed at could not 
be said to be irrelevent merely because the application of some other principles 
might have yielded results more favourable to the owner of the acquired 
property. 

In the case of Metal Corporation of India(g) Subba Rao J observed: 
“The law to justify itself has to provide for the payment of a ‘just equivalent’ 
to the land acquired or lay down principles which will lead to that. 
result. If the principles laid down are relevant-to the fixation of compensa- 
tion and are not arbitrary, the adequacy of the resultant product cannot be 
called in question in a court of law. The validity of the principles, judged 
by the above tests, falls within judicial scrutiny and if they stand the tests, . 
the adequacy of the product falls outside its jurisdiction. > Judging by those. 
tests, the two principles specified for the award of compenstion in the Act- 
impugned in that case, namely (i) compensation equated to the cost price, 
in the case of unused machinery in good condition, and (ii),written. 
down value as understood in the I. T. law as the value of used machinery - 
were held to be irrelevant to the fixation of the value of the agers ce om 
the date of acquisition. 

The case of Vajravelu (A) and Metal Gaari of india, (i) onii bathe’ 
considered in great detail in Shantilal’s case. The decision in the case of: 
Metal Corporation of India was expressly overruled and the two principles’ 
which were found to be irrelevant in Metal Corporation of India’s case, 
were held to be relevant principles for determination of compensation: 
The observation in Vajravelu’s case suggesting that compensation meant a- 
‘just equivalent’ and that the Principles to be specified must relate to ascer- 

tainment of a ‘just equivalent’ were. held to obiter. The effect 
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amendment of Art 31(2) made by the Constitution 4th amendment Act 1955 
was stafed to be as follows: om 


“Tt clearly follows from the term of Art 31(2) as amended that the amount 
of compensation payable, if fixed by the Legislature is not justiciable, because 
the challenge in such a case, apart from a plea of abuse of legislative power, 
would be only a challenge to the adequacy of compensation. If compensaton 
fixed by the Legislature and by the use of the expression “compensation” 
we mean what the Legislature justly regards as proper and fair recompense 
for compulsory expropriation of property and not something which by abuse 
of legislative power though called compensation is not a récompense at all 
or is SOmething iHusory is not justiciable on the plea that it is not a just 
equivalent of the property compulsorily acquired, is it open to thé court to 
enter upon an enquiry whether the principles which are specified by the Legis- 
lature for determining compensation do not award to the expropriated 
owner a just equivalent? In our view, such an enquiry is not open to the 
Courts under the statutes enacted after the amendments made in the Consti- 
tution by the Constitution (Fourth Amendment) Act. If the quantum of 
compensation fixed by the Legislature is not liable to be canvassed before the 
Court on the ground that it is not a just equivalent, the principles specified 
for determination of compensation will also not be open to challenge on the 
plea that the compensation determined by the application of those principles 
is NOt a just equivalent. The right declared by the constitution guarantees 
that compensation shall be given before a person is compulsorily expropriated - 
of his property for a public purpose. What is fixed as compensation by 
statute, or by the application of principles specified for determination of 
compensation is guaranteed: it does not mean however that something fixed 
or determined by the application of specified principles which is illusory  ă 
or can in no sense be regarded as compensation must be upheld by the courts, 
for, to do so, would be to grant a charter of arbitrariness, and permit a device 
to defeat the constitutional guarantee. But compensation fixed or deter- 
mined on principles ee by the Legislature cannot be permitted to be 














f ir equivalent. Pridciple’ may be challenged on ‘the ground that they are 
irrelevant to the determination of compensation, but not on the plea that what — 
is awarded as a result of the application of those principles is not just poet 
fair compensation. A challenge to a statute that the principles specified 
by it do not award a just equivalent will be in clear violation of the constitu 
tional PENES that S es rigs of iS provided is | 
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controversy whether this case was a retreat from the position taken in 
Shantilai’s case. Later in Keshavananda Bharati’s case(/) Shelat; Hegd®, 
Grover, Jaganmohan Reddy and Mukherjea JJ expre sed the view that 
Shantilal s case was in substance overruled by Cooper’s case. This uncertainty 
which is said to have resulted from the decision in Cooper’s case led to the 
25th Amendment of the Constitution. As a result of the 25th Anrendment 
Art 31(2) came to read as follows: 

“31 (2) No property shall be compulsorily acquired or eguitea 
save for a public purpose and save by authority of a law which provides för 
acquisition or requisitioning of the property for an amount which máy be 
fixed by such law or which ‘may be determined in accordance with 
such principles and given in such manner as may be specified in such law 
and no such law shall be called in question in any court on the ground that the 
amount so fixed or determined is not adequate or that the whole or any part 
of such amount is to be given otherwise than in cash: 

Provided that in making any law providing for the compulsory acquisi- 
tion of any property of an educational institution established and adminis- 
tered by a minority, referred to in CI (1) of Art 30, the State shall ensure that 
the amount fixed or determined under such law for the acquisition of such 
property is such as would not testrict or abrogate the right guaranteed 
under that clause”. 

So much for constitutional history. We are not concerned in this « case 
with the 25th Amendment. We are concerned with Art 31 (2) as it stood 
after the 4th Amendment and before the 25th Amendment. Ona question 
of interpretation of Art 31(2) the decision in Cooper's case(m) therefore, ; 
the final word. In Cooper's case Shah, J. who spoke for the court recognised 
the apparently conflicting views expressed in Vajraveli’s case(n) and Shantilal’s 
case but held, that both the lines of thought converged in the ultimate result 
that the principles of compensation were beyond the pale of _challeng H 
they were relevant to the determination of compensation and were recognis 
principles for application in the determination of compensation fo 
compulsorily ‘acquired and if the principles were of thec ‘lass of 
Sought to be acquired. ‘The ae ie of the Banking 
tion and Transfer of Undertakings) Act 22 of ee were sti 
on the ground that relevant principles were not specified for tt 
of compensation: — EER for Pieri rete 
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components of the undertaking were excluded. It was, therefore, held that 
the principles specified were irrelevant for the determination of compensation 
of Banking Companies. The court, however, observed that the science of 
valuation of property recognised several principles or methods for determin- 
ing the value to be paid as compensation to the owner for loss of his property 
and that if an appropriate method on principle for determination of com- 
pensation was applied, the fact that by the application of another 
principle which was also appropriate, a different value was reached, would 
not justify the court in entertaining the contention that out of the two app- 
ropriate methods. ome more generous to the owner should have been 
applied by the Legislature. It was observed that if several principles were 
appropriate and one was selected for determination of the value of the pro- 
perty to be acquired, selection of that principle to the exclusion of other 
principles was not open to challenge since the selection had to be left to the 
wisdom of the Parliament. The court then went on to refer to some of the 
important methods of determination of compensation, and observed (at pp 
600 and 601 of SCR): (at pp 609-610 of AIR). 
“The important methods of determination of compensation are— 
(G) market value determined from sales of comparable properties, proximate 
in time to the date of acquisition, similarly situate, and possessing the same 
or similar advantages and subject to the same or similar disadvantages. 
Market value is the price the property may fetch in the open market if sold 
by a willing seller unaffected by the special needs of a particular purchaser; 
(ëi) capitalization of the net annual profit out of the property at a rate equal 
in normal cases to the return from gilt-edged securities. Ordinarily value 
of the property may be determined by capitalizing the net annual value obtain- 
adilik able in the market at the date of the notice of 
ee èn 2°Quisition; (iii) where the property is a house, 
P expenditure likely to be incurred for constructing a 
similar house, and reduced by the depreciation for the number of years since 
it was constructed; (iv) principle of reinstatement where it is satisfactorily 
established that reinstatement in some other place is bona fide intended, 
there being no general market for the property for the purpose for which i 
is devoted (the purpose being a public purpose) and would have conta 
to ) be devoted, but for compulsory acquisition. Here compensation will 
be assessed on the basis of reasonable cost of reinstatement: (v). when the 


has outgrown its utility and it is reasonably incapable of economic > 
tes may be valued as land plus the break-up value of the structure. ie ae 
that the acquirer does not intend to use the property for which itis 
at the time of acquisition and desires to demolish it or use it for other — 
Urpo: is irrelevant and ( the property to be acquired has ordinari- 
ly to! be yalued as a unit. Normally an aggregate of the value of differ 
somponent not be the value of the unit. a on +e 
ie These are, however, not the only methods. | The method of de a 
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with buildings, only if the land is fully developed, i.e. it has been put to full 
use legally permissible and economically justifiable and the income out of the 
property is the normal commercial and not a controlled return, or a return 
deperciated on account of special circumstances. If the property is not fully 
developed or the return is not commercial the method may yield a misleading 
result. But when an undertaking is acquired as a unit the principles for 
determination are also appropriate to the acquisition of the entire under- 
taking. In determining the appropriate rate of the profits the return from 
gilt-edged securities may, unless it is otherwise found unsuitable, be 
adopted” 

It is worthy of notice that Shah, J. very carefully refrained, throughout 
the discussion, from using the expression ‘just compensation’ or ‘just equiva- 
valent” nor did he draw inspiration from any American or Australian 
case. Realising the implication of the use of adjective like ‘just’ or fair’, 
he was content to the use of expression ‘compensation’ and to say that the 
principle specified must be relevant for determination of compensation. 

Dealing with the question whether compensation might be provided in 
the form of bonds, the court said (at page 608-609 of SCR): (at pp 614-615 
of AIR). 


“Compensation may be provided under a statute, otherwise than in the 
form of money: it may be given as equivalent of money, i.e. a bond. But 
in judging whether the law provides for compensation, the money value at 
the date of expropriation of what is given as the rate of interest compared 
with the ruling commercial rate is low, it will reduce the present value of the 
bond. The constitution guarantees a right to 
compensation-an equivalent of the property expro- peng 
priated and the right to compensation cannot be converted into a loan on 
terms which do not fairly compare with the prevailing rate for compensa- 
tion and devises a scheme for payment of compensation by giving it in the 
form of bonds and the present value of what is determined to be given is 
thereby substantially reduced, the statute impairs ma: ‘guarantee of 
compensation. y J 

A scheme for payment of compensation may take many forms. If 
the present value of what is given reasonably approximates to what is deter- 
mined as compensation according to the principles provided by the Statute, 
no fault may be found. But if the law seeks to convert the compensation 
determined into a forced loan, or to give compensation in the form of a 
bond of which the market value at the date of expropriation does not ap- 
proximate the amount determined as compensation, the court must consider 
whether what is given is in truth compensation which is inadequate, or that 
it is not compensation at all. Since we are of the view that the scheme in 
Sch II of the Act suffers from the vice that it does not award compenstion 
according to any recognized principles, we need not t dilate upon on ee 


further.” nn a3 y UA Sa ort a 
The ding-dong has been silenced and the battle has apparently ceased. 
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Art 191) (F) which had made the right to acquire, hold and dispose of pro- 
perty a fundamental right and Art 31 which had read to the effect 
that mo person shall be deprived of his property save by authority 
of law, both appearing in Part ILI of the Constitution, 
have since been deleted by the Constitution; 44th 
Amendment Act. 1978. This deletion does not, however, mean that the 
right to property is entirely lost. The right still remains as a legal right but 
is mo longer inviolable. The existing laws prevail and any new law may 
be made in future in respect of property but such new legislations need 
not be tested by the provisions in Part III of the Constitution. What Art 
311), prior to deletion, had provided has been re-enacted as Art 300A 
under a different part of the Constitution i.e., the part dealing with Finance, 
Property, Contracts and Suits. The old rulings, the hair-splitting argu- 
ments and the judicial pronouncements in such cases as in Keshavananda 
Bharati's case will no longer apply excepting to the educational institutions 
of minorities. That is an exception as provided in Art 30 as it stands amended 
at present by the 1978 Act. The question, however, still remains if the other 
fundamental rights under Art 19 would remain secured when the Slap enn 
right to property is taken away. 
But Aeshabananda Bharati’s case (o) was recalled as the beacon tight 
recently by the Supreme Court in Minerva Milis’ case (p) and certain sections 
of the Constitution (42nd Amendment) Act, 1976 were struck down 4s 
ultra vires by a Constitution Bench of the Court. The question which the i 
Court had tọ determine on the basis of the majority view in Keshabananda 
Bii dhakon Bharati was whether the amendments introduced by 
` Sections 4 and 55 of the Constitution (42nd Amend- 
ment) Act damaged the basic structure of the Constitution by destroying 
any of its basic features or essential elements. Sec 4 amended Art 31C and 
so amended it read a 
“31C Notwithstanding anything contained in Art 13. no law 
giving effect to the policy of the State towards securing all or any of the È 
principles laid down in Part IV shall be deemed to be void on the ground 
that it is inconsistent with, or takes away or abridges any of the rights — 
| conferred by Art 14, Art 19 or Art 31, and no law containing a declara- — È 
Er on Aes is safe: ahina sitet to such policy shall be called seeps 
im any court on the ground that it does not give effect to such policjaa A 
ótias _ Proyided that where such law is made by the Legislature of a State. > 
» ` the provisions of this article shall not apply thereto unless such’! law, ri 
as having been reserved for the consideration wien eras _ ceived = 
Soitin Tuo oi mole ws 9 n LN 
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Conclusion. 
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directive principles over the fundamental rights. The Court Said: the answer 
to this question niust necessarily depend upon whether Arts. 14 and 19 must 
now give way to:laws passed in order to effectuate the policy of the State 
towards securing: all or any of the principles of the Directive Policy, are 
essential features of the basic structure of the Constitution. It is only if 
the rights conferred by these two articles are not a part of the basic structure 
of the Constitution that they can be allowed to be 
abrogated by a constitutional amendment. If they 
are a part of the basic structure, they cannot be 
obliterated out of existence in relation to a category of laws described in 
Art 31C or, for the matter of that, in relation to laws of any description 
whatsoever, passed in order to achieve any object or policy whatsoever. This 
will serve to bring out the point that a total emasculation of the essential 
features of the Constitution, is by the ratio in Keshabananda Bharati, not 
permissible to the Parliament. The Court reiterated that the fundamental 
rights constitute the ark of the Constitution. Parts IH and IV together 
constitute the core of commitment to social revolution and they are the 
conscience of the Constitution. The goals set out in Part IV have to be 
achieved without the abrogation of the means provided for in Part III. Any- 
thing that destroys the balance between the two parts will ipso facto 
destroy an essential element of the basic structure of our Constitution. The 
Court finally held that Sec 4 of the Amending Act was beyond the amending 
power of the Parliament and is void since it damages the basic or essential 
features of the Constitution, and destroys its basic structure by a total 
exclusion of challenge to any law on the ground that it is inconsistent with, 
or takes away or abridges any of the rights conferred by Arts 14 and 19 of - 
the Constitution. 

The Supreme Court similarly struck down Sec 55 of the 1976 amending 
Act which inserted sub-sections (4) and (5) in Art 368 thus: 

“(4) No amendment of this Constitution (including the provisions 
of Part III) made or purporting to have been made under this Article 
whether before or after the commencement of Section 55 of the Consti- 
tution (42nd Amendment) Act, 1976 shall be called in question in any 
court on any ground. 

“(S) For the removal of doubts, it is hereby declared that there 
shall be no limitation whatever on the constituent power of Parliament 
to amend by way of addition, variation or a the provisions of this 


Directive principles and 
Fundamental Rights. 
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unconstitutional. Clause (4), therefore, says nothing more or less 
clause (5) postulates. If clause (5) is beyond the amending power of 1 
Parliament, clause (4) must be equally beyond that power and must be st 
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A corporation is a body politic which constituted by or composed of 
one or more individuals is distinct from them, and 
which is vested by the policy of law with continous 
identity and with the capacity of acting in certain 
respects as an individual. 

An analysis of this definition or description would show three elements 
in the notion of a corporation: (1) its distinctness from the constituent 
members, (2) its continuous identity and prepetual succession, and (3) its 
artificiality. 

A corporation is, in the eye of law, an entirely distinct person from 
those who constitute or compose it. The constituent member or members 
are not the corporation. They may sue and be sued 
by the corporation (a). The rights and liabilities 
of the latter are not the rights and liabilities of the 
former. It has been laid down that, generally speaking, the individuals 
cannot enforce the rights of the corporation of which they happen to be 
members (4), nor are they responsible for the proper discharge of its duties 
and liabilities. A corporation, being incorporeal, acts by or through its agents. 
But the members as such are not its agents. And so notice to an individual 
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identity ; endowed at its creation with capacity for endless duration ; residing in the gran- 
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member is not notice to the corporation (c). And lastly, the corporate 
funds and not the estates of the individual members are (unless there are 
Provisions to the contrary in the constating instruments) alone and solely 
responsible for the payment of the debts and other pecuniary liabilities of 
the corporation. 

The distinct legal personality of a corporation is very clearly brought 
out in Salomon v. Salomon (d), where we have a company which was really 
a one-man ccmpany—the six of the shareholders whcse names appeared in 
the memorandum of association being nearly nominel shareholders. But 
observed Lord Herschell notwithstanding: “The company ex hypothesi 
is a distinct legal perscna.....It was said that in the present case, the six 
shareholders other than the applicant are mere dummies and.....] assume 
that this was so. In my opinion, it makes no difference.” 

A corporation enjoys continuous identity and perpetual succession. 
The legal existence of a natural person ceases with his death, but that ofa 
corporation is not affected by the death or retire 
ment of its members or by alterations in its 
government and constitution. These changes not 
withstanding, the corporation continues to exist with its rights and liabilities. 
This principle has been affirmed in a number of cases. In Attorney- 
General v. Corporation of Newcastle, the Master of Rolls expressed himself 
thus: “F have had on more than one occasion to consider the effect of the 
Municipal Corporation Act (5 & 6 Wm. IV c.76. s. 92) and I have conside 
ed that it is not a new corporation but a newly constituted government of 
the old ccrporation; that what is called the new corporation remains subject 
to all the liabilities of the old corporation which have to be satisfied in the — = 
same manner as if no alteration had taken place. No doubt, some hardship A 
occurs where liabilities are fixed on the ratepayers in a town which they — 
were not subject to before the Act. But the liabilities of the old corpor 
tion pass with the property tc the new corporation which is a continuation 
of the old corporation with a change of government (e). 

A corporation, though it is constituted or represented by one or i 
natural persons is itself an artificial legal entity. As Lord Coke a 

a corporation aggregate of many 

ffs arpificiatity immortal, rests only in intendment and cons 
of law. From this it would seem to follow that a corporation | 
enjoy all the rights and obligations of natural persons, but only 
which it has been specially invested by law. This is sometimes express? 
by saying that whereas a natural person may do whatever he likes € 
what he is expressly forbidden to do, a corporation may do” , 
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which it is expressly allowed to do. This distinction explains many 
of the peculiarities of the law of corporate bodies and is in fact at the root of 
the doctrine of ultra vires. 

A corporation being an artificial entity, in the sense described above, 
its powers or capacities are derived from its constating instruments or from 
custom. But in addition to these Blackstone mentions certain capacities 
or incidents which are common to all corporations. They are as follows: 

I. To have perpetual succession. 

2. To sue or be sued, implead or be impleaded, grant or receive, by 
its name and do all other acts as natural persons may. 

3. To purchase land and hold them for the benefit of themselves and 
their successors. 

4. To have a common seal. 

5. To make bye-laws or private statutes for the better government 
of the corporation, which are binding upon themselves, unless contrary to 
the laws of the land, and then they are void. 

1. To have perpetual succession. It tas been said that corporations 
never die. This is true in the sense that they are not liable to die a natural 
death. But they are not necessarily immortal. If a corporation is created 
for a definite object or for a definite period it ceases to exist the moment the 
object is attained or the period completed. Again, a corporation may, by 
abusing its powers, forfeit its franchise and thus come to an end. It has 
been contended that at common law the King cannot create a corporation 
for a definite period. But the factis that the King has more than once grant- 
ed charters of incorporations which were to last for definite periods only e.g., 
the East India Company was by Elizabeth's charter incorporated for fifteen 
years only. But apart from common-law power, the King has by statute 
been authorised to limit the duration of corporations created by it (f). 

But though a corporation does not enjoy perpetual succession in the 
sense that it can go on for ever, yet it may be said to enjoy it in the sense that 
during the period of its duration, its existence is uninterrupted, that is to say, 
remains identical, notwithstanding death or retirement of its members or 
alteraticns of its government. The object for which a corporation is created 
could hardly be accomplished, if it ceased to exist with the death or retire- 
ment of any of its members. Provisions are made in the constating 
ments for the election or nomination of new members and so long as these” 
are observed pi e aer a E Oe ee ae ee 
old ones, the corporation continues to exist. iw 
2. To sue and be sued. wl ep naturel persons may. 
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in the same manner as an ordinary individual” (+). The Crown may, ifa — 
Statutory corporation abuses its powers, repeal its franchise. “But ifthe 
Crown takes no such steps, it does not, as I conceive, lie in the mouth either 
of the corporation or of the person who has contracted with it to say that 
the contract into which they have entered was void as beyond the capacity 
of the corporation” (i). l 
Brice following Grant is not inclined to accept this view of the power 
of chartered corporations (j). The point is a difficult one and there is no 
definite pronouncement of courts of law on it. But whatever be the powers 
of chartered corporations, there is no dispute at: present as regards those of 
statutory corporations. - Beyond doubt, these latter have not all such powers 
as natural persons have. The law was clearly and definitely laid down in 
Ashbury Ry. Co. v. Riche by the House of Lords and has been followed ever 
since (k). “A statutory corporation created by Act.of Parliament is 
limited to all its powers by purposes of its incorporation as defined in that 
Act.” These bodies are created by statutes for certain purpose and are 
invested with certain powers, expressly or by implication. The courts _ 
have held that their acts and transactions are circumscribed by the powers 
given them and that they are not legally competent to engage in acts of 
transactions in.excess of those powers. — 
3. To purchase land, etc. This is a common law power, but it bas > 
been partly restricted by Mortmain and other statutes. — 
4. To have a common seal. A corporation is incorporeal It acs  ž 
through and by its agents. Its acts and transactions have to be, as a general 
rule, under the common seal which serves as a proof of their authenticity 
e.g.. when the official of a corporation affixes the common seal to an mst 
ment, that is a clear and unmistakable. indication that the corporation 
itself is a party to the instrument. Hence to have a common seal is the 
incident of every corporation, and so evidence that there was time when C 
a borough had not a common seal was admissible to, prove that. it was not aes 
then a corporation. But every body politic which has a common seal is 
not necessarily a corporation. For example, the Inns of Courts are not- 
corporations, though they have common seals. 
“A corporation may change its seal at pleasure and even make Us 
of the seal of an individual so long as the seal which is actually used is applies 
to the seal of the corporation for the time being” (/) — 
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5. To make bye-laws, etc. A corporation is entitled to make rules and 
regulations to carry on its affairs. As a rule they bind the members and 
not outsiders, unless they had notice of the same (m). But in some cases, 
e.g., Municipalities, they bind outsiders also. The rules must be just and 
reasonable and not uncertain, that is to say, they must give adequate 
information as to the duties of those who are to obey. Nor must 
they be at variance with the laws of the realm, inconsistent with the terms 
of its incorporation or beyond the scope of its powers. And lastly, they 
must be made in good faith; must not be manifestly partial and unequal 
in their operation nor involve unjustifiable interference with the liberty of 
those subject to it (7). 

Locality. Every corporation must have a locality or place of habita- 
tion which is called its domicile. A corporation may have more than one 
domicile (0). The place where a corporation carries on its general business 
is its domicile. Thus in the case of a trading or commercial corporation, 
the head office from where it manages and superivses its business is its locality. 
It does not matter that the greater part, or the whole of its business or pro- 
perty is carried on or situated outside the country (p). 

What is the status of a foreign corporation in the eye of our courts? 
Strictly speaking corporations which are not incorporated according to the 
laws of our country have no legal existence and 
should receive no recognition as such. As an 
American judge has put it, “a corporation can have no legal existence out 
of the boundaries of the sovereignty by which it is created.” But this 
strict rule of law has not been followed. It is now established that a 
foreign corporation whether residing in this country or abroad can sue and 
be sued in our courts (q). <A foregin corporation is considered resident in 
this country if it carries on business at a fixed place, and for purposes 
of suing it service on its head office is considered sufficient (r). 

Corporations are of various kinds and their classification finds a place’ 
in most text books on the subject. They may ` i : 
be classified according to three different modes or Classification of Corpo- 


rations. 
principles : 2 


Foreign Corporations. 








Cn) re We. 4 See 2 P. Wms. 207. Re Asiatic Banking Co.—Indian case 
4 R.4 

(nm) Elwood v. Bullock, 6 Q. B. 383. Dyson v. L. & N. W. Ry. 7Q.B.D. 32. R. v. 
Spencer, 3 Burr., 1827. 

(o) Carron Iron Co. v. Maclaren, 5 H. L. Cas. 416 per Lord St. Leonards at _ 449. 
eA does not seem to be beyond dispute. See Goerz & Co. vo Bell, 
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(1) ‘According to the number of corporators necessary’ to constitute 
them. t! -nOUHOTA 

(2) According to the objec? they have in view. bafo 

(3) -According to the mode of their creation. on l 

A corporation is either sole or aggregate according as it is composed 
of or represented by one or more persons. A corporatidn sole ‘fs’ for the 
time being constituted by a single Maividwal; a cor” 
poration apgtesate by at ledst two. Most eorpora 
tions belong to the latter type’ Ss The number of 
corporations sole is limited. The King iå corporatién’ söle; so is a 

Bishop and an Archbishop, the Vicar of Parish and ‘certain other™ 
ecclesiastical fuftctionaries. 

A corporation sole is described by Grant as'follows > “A cotporation= 
sole is a body politic, having perpetual suceession’and being constititedm ~ 
a Single person, wh, fn right of somé office or fulnction; has. a capacity to 
take, purchase, hold, and demise (and in some particiar instantes, under 
qualifications and restrictions introduced by statute, power to alienate) lands, — 
tenements, and hereditaments, to him and his successors im such office for 
ever, the succession being perpetual, but not always uninterruptedly con- 
tinuous; that is, there may be and mostly are, periods.in the duration ofa- 
corporation sole occurringirregularly in which there is a.vacancy, or no one 
in existence in whom the corporation resides.and is-visibly. represented” 4s). 

The corporatiors with which we have to deal are: mostly corporation 
ageregate. They must consist at deast of two. members. In some cass 
their maximem or minimum nimber or both is limited by statute, |= 

Oo Here we may divide corporations into-two classes: viz. ape 

i Ia eclesiastical’i.e., ‘connected with the Chuteh of 

Baa Las ca Baer , England and those-that are:not'so, called fay: There 
© arè ‘just a few ecclesiastical corporations! €.gi Be, ox 

holders: of ‘bishoprics and -archbishoprics, the colleges of Oxford and 

Cambridge. As is obvious from the examples, ecclesiastical corporations. 
may be either sole or aggregate. For instance; the Bishop is a a | 
sole ; Trinity College, Cambridge, is a corporation aggregate. "i 

Lay corporations may be further divided according to the various 
or purposes which'they are intended to acconiplish. "am, here 
begin by placing them in ¢wo subdivisions. a a dinon 0 
piai- smu E 
AA a Bsorastabiiiig, hags are of two kinds, viz ( ye 
yat (2) those that are pure 
Jtmer as raft ich as the latter have primarily AEEA 
for PREE compose them. But they are dis 
-in that they are invested with large powers aifecting the igh 
3 Se tr uan pe aie neat a which the p 
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i- Corporations, sole 
and aggregate. 
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on primarily for profit, but though yielding profit to a limited number of 
private individuals, the public are highly interested in them. 

The mercantile corporation are purely private bodies and are run for 
the sake of privaté gain. There were a few which had been created by special 
Charters or Acts e.g., East India Company, the Presidency Banks in» this, 
country. But most of them, like the semi-public..corperations. noticed 
above, were created under general Acts viz., the Gompanies Acts, “These, 
comprise bodies of many diversity of enterprises,and scope ; there is no 
limitation in the Companies Acts as to the purposes or objects of registered 
companies.” 

Non-commercial corporations are distinguished from,,the former in, 
not being carried on for purposes of gain. Théy ‘comprise bodies having 
a variety of purposes other than those of gain. They are public e.g-, munici- 
palities, district boards, universities which are corporate bodics created: to) 
look after matters of a public character ;'or private elg.) friendly societies; 
co-operative associations which exist for helping their members or for;some 
purpose other than gain. 

Corporation come into existence in various ways. Individuals by any 
arrangement among themselves cannot incorporate 
themselves and give themselves the power of a corpo= 
rate body. The power of incorporation was vested in 
the Crown and was exercised expressly or by implication! Thts we get two 
classes of corporations, those that exist by express authorisation’ and» 
those that exist by implied authorisation. Again thé express authorisation’ 
may be given either by a Royal Charter or by a legislative ‘enactment. We, 
thus arrive at the well known distinction between! (1): chertered corpora- 
tions and (2) statutory corporations. The Bast India: Company was a 
corporation created by charter while the Presidency Banks were created’ 
by Acts of the Indian legislature. Again, an act of the legislature! may 
be passed for creating a particular corporation, as for example, the Bengal, 
Legislative Council passed an Act creatirg the Calcutta Improvement 
Trust or, the act may be of a general character whereby an indefinite number 
of corporate bodies may be created on compliance with its provisions. 
The Indian Companies’ Act of 1882 was an Act of thischaracter, i -ois 
= Both chartered and statutory corporations exist by the express authori- 
sation of the Crown. We shall now man ge those which exist by its implied) 
authorisation. Tktaee Imm f E zid fenisas ngho Ae 

“(6 Ba A collin Tw! = Wit ai Camino a 

(1) corporation rA z or ai ioiz-imio; on ‘soled tomo 

$ eb 2 yi on seni mpn 
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it is Supposed that they were created by Royal charter or Act of Parliament 
which had been lost. Unlike the former, they have 
to prove that they have exercised corporate rights 
in a course of immemorial unifcrm usage and in 
pleading they must aver that they have existed from time immemorial. 

These are not supposed to have existed from time immemorial, nor do 
they claim to have been created by Royal Charter or Act of Parliament. 
They claim corporate rights by -virtue of the fact 
that they have been invested with rights and duties 
which cannot be properly discharged except on the 
assumption that they are corporate bodies. Thus a grant of land by the 
Crown to the men of Islington, without saying to them and_ their 
successors, rendering rent, was considered in law to have incorporated 
them for the purpose of the farm ; for without such an incorportion, the 
grant could not be fully carried into effect(s). 

We have seen how corporations come inte being. We shall now see 
how they manage their affairs. A, corporation, 
though an intangible entity, is constituted by one or 
more individuals. A corporation aggregate should 
have at least two members. But there is no limit at common law on the 
number. Members may be either elected or nominated, or they may 
become such by making certain payments or by the possession of some 
qualification or other. -It cannot be too well impressed that the members, 
though they constitute the corporation and though their interests may be 
closely bound up with those of the latter, are not the corporation. 
Corporately assembled, their acts the acts of the corporation, but the 
members, in their individual capacity, apart from any statutory provisions, 
have no rights or liabilities in respect of the corporation. 

Membership of a corporation confer certain rights, privileges, etc., on 
the members. But it also imposes duties, on the non-performance of 
which, the defaulting member may be expelled. The 
right of expelling a member or disfranchisement, as 
it has been called, is an incident of every corpora- 
tion (u). It involves the total deprivation of all rights, interests and 
privileges which the member enjoyed as a corporator. The right of 
disfranchisement may be exercised against a corporator not only for 
an offence against his duty as a corporator but also for a heinous or 
atrocious crime (v). It is still a moot point whether this extensive 
power belongs to joint-stock limited companies. Mr. Brice holds _ that 


Corporations by 
prescription. 


Corporations by 
implication. 


General conduct of the 
affairs of a Corporation. 


Power of corporations 
over members. 


E 


such corporations have no implied power to eject their members, however 


troublesome they may be, or however hostile their acts be to the welfare and 
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prosperity of the whole body... But.such a power might unquestionably be, 
given by express provision in the constating instruments, as is indeed in 


reality done whenever the company or its directors are authorised to forfeit., 
shares for non-payment of callis- But even, where, such power is given, it. 
is not to be supposed that the courts will acquiesce in.the corporations ex-, 


ercising the same. Thus, where the articles of association of a company 
provided that any member who brought or threatened to bring legal pro- 
ceedings against the company or its directors would forfeit his shares, and 


a member brought an action for refraining the directors from acting upon. 


a resolution, it was. held that. the clause was invalid and that the company 
had no power to forfeit shares. 

It has been stated more than once that the corporators have no powers 
in their individual capacity in respect of the corporation. But “the members 
in general meetings assembled constitute a forum 
supreme in all that relates to the internal arrangement, . Power of members in 
provided they keep within the corporate powers and meeting assembled. 
act in subordination to the immutable statutes, if 
any, which form its constitution” (w): -Such corporate meetings should be, 
properly convened, accompanied by ali formalities. 
A corporator has the right to be present at, every 
meeting of the corporation, unless such right does not exist by custom or. 
has been taken away by the provisions in the constating instruments or bye- 
laws. On every occasion therefore that a meeting is to be cajled, every. 
member should be sent a notice. _Ommission to send such notice will render 
the whole proceedings, as between the particular member and the Corporation, 
invalid (x). But a member, if he happens to be present, even ‘though 
no notice has been sent to him, cannot afterwards set up ‘the informali 
to invalidate the proceedings Q); nor, if he afterwards acquiesces in die 
proceedings of the meeting, can he repudiate the same (z). Thenotice should; 
state the place, date and time of the meeting, unless. there is „some rule or 
custom, known to the members, which determine, the are ‘It should also ; 
specify the business to be transacted at the meet! . No usiness other “ihan 
what is specified in the notice can be validly transacted at ‘the bee Bie for 
which the notice has been sent. But the transaction of usiness © than 
what is specified in the notice will not render Pim x whole ` proceedings 
irregular (a). ñt sort midis Good 

The presence of a quorum is necessary, to. the. va lidity of the he poral Ged 
of a corporate meeting. The quorum may be fixe 
by custom or the constating Eee Di ay, Quorum. n>% sd 


they are silent the necessary quorum is con dituted b by the’ majority of, the 


w) Brice on Ultra Vires, p- 32; 
(x) Pople Ins. Co. v- Westcott, 14 Gray 440. nnn es 


“i a: R- V Chètwynd, TB. &C., 695. Re, British Sugar : 
Turquand v. Marshall, 4 Ch. 376 ; Smallcombe v. Evans. Eá 
(a): Graham v. Van nie Fo; AEE La JA (Bx) 73 
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corporators. As Wills J. puts it: “The acts of a corporation are those 
of the major pert of the corporators., corporately assembled. - ...This 
means that in the absence of special custom the major part must be present 
at that mecting and that of the majority, there must be a majority im 
favour of the act or resolution (6). F 
The decision of the majority at a corporate meeting binds the minority 
and may be enforced against them by the court, unless 
ee there be fraud (c). It should be noticed, however, 
that the acts or resolutions of the majority have no force if they are witra 
vires’ and the minority is always entitled to relief in respect thereof. 

Almost every corporation employs one or more persons to manage 
and look after its business or affairs. In the ‘Case of big trading or 

commercial concerns the necessity of employing such 

cS, persons is obvious. The number of members may 
vary from half a dozén to a few hundreds and thousands. In the absence of 
any provisions to the contrary, they are all entitled to take part in the transac 
tion of corporate affairs. But asa rule only certain matters are left to them; 
the rest of the business is done by a limited number of persons appointed 
specially by the corporation. Itis those people who represent the corporation 
e who on its behalf enter into transactions with cutsiders. They occupy 

the position of general agents and trustees. 

Beside these, a corporation employs a number of persons who are entrust- 
ed with the transaction of its daily ordinary business e.g., managers, clerks 
and so forth. They are also agents of the corporation, but not general agents. 
Their agency extends to the special business with which they are entrusted. 

Corporations, as we have seen, at least statutory corporations, have 
only those powers with which they have been invested. They are created 

or exist for certain purposes, and apart from any 

Corporate capacities: prohibitions to the contrary, they enjoy all the powers 

necessary for accomplishing them. In other words a corporation can do 

all such things as fall within the scope of it objects as determined by : 

` ig instruments. But beside this express power, a corporation is 

idered to have power to do all such things as are reasonably incident 

y reasonably and properly be done under the main purpose, thou; 

is and ‘not literally be within it(d). That such implied sabes exists 
n affirmed more than once, though there may be difficul 

ergs the constating instruments, a power is so 
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laying down the lines, building station yards, employing men and so forth. 
It has been decided that it would have the further power of building and 
running hotels and restaurants for the use of its passengers (e), of running 
omnibuses (f), keeping bockstalls (g) and doing such other things as would 
conduce to the comfort of its passengers or would add to its own profits (/). 
it is plain that none of these falls within the main scope, yet they are allowed 
on the ground that they are incidental to the business of the railway company 
and are conducive to its proper development. 

How far these deviations from the main business and enterprise will 
be allowed, it is very difficult to say. Butas Mr. Brice says “whatever bea 
company’s legitimate business, the company may foster it by all the usual 
means; but it may not go beyond this; it may net under the pretence of foster- 
img, entangle itself with which it has no legitimate concern (i).” Thusa 
railway company is within its implied powers in erecting hotels or restaurants ; 
but it is doubtful whether it can build bakeries for preparing its own bread 
etc. The former would be incidental to the carrying on of the main enter- 
prise; but the latter would launch the company in an altogether different 
enterprise and would be, it is submitted, ruled ultra- vires. 

Though, as Romilly, M. R. remarks in Gregory v. Patchett (j), “it is 
very easy to point out many cases in which the right to interfere is unquestion- 
able, there have been many cases where considerable difficulty has been 
felt in deciding whether an act or transaction could be justified under the 
implied powers of the corporation. The two cases of Seuth Wales Ry. Co. v 
Redmond (k) and Colman v. Eastern Counties Ry. Co. (l) are instructive on 
this point. In the former, the plaintiff company whose railway terminated at 
Milford Haven entered into a contract with the defendant for steam boats 
to run between that place and Ireland. It was held that the contract was not 
ultra vires and that the defendant having provided an unseaworthy vessel 
was liable in damages. In the. latter, the plaintif company agreed to 
grant a subsidy to a steam-packet company running in conjunction bio! 
their own line, It was held that they were a corporation for the purpose 
making and maintaining the railway sanctioned by the Act of heahea 
and that the majority of the shareholders could. not validly granta subsid, 
the steampacket company, for, the aforesaid purpose against the w 
of the minority (m). 

While dealing with the i CapAsitS? of corporations, we have, to deal with 
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the question of their capacity to acquire property. As has been already 

mentioned, according tc the old common law of 

England, the right of corporate bodies to acquire 

property ts uniimited. The power to acquire personal 
property to any amount, provided such acquisition be not ultra vires, still 
remains. But the power to acquire realty has been greatly curtailed by 
Mortmain and other statutes. Their effect has been that no landed property 
can be validly assured to a corporation, unless the latter has the power to 
acguire land under authority of a license from the crown or of a statute. If 
land is assuted to a corporation not having such requisite authority, the 
crown or the mesne ford may enter and hold the land so assured. 

But even where the corporation has the requisite authority, its acquisition 
of property, (whether real or personal), must be sanctioned by its constating 
imstrumerts as falling within the scope of its business or enterprise or 
as incidental to it. That is te Say, the doctrine of ultra vires applies as must 
to the acquisiticn of property es to any other corporate transaction. Take 
the case of a railway cOmpany. It cannot, under the Mortmain and other 
Statutes, acquire any lands, unless it is authorised to do so, either by a general 
of a special statete or by licence from the crown. But suppose it has the 
requisite authority. Ewen then the acquisition of lands, as also of the amount 
acquired, must fall within the scope of its business or enterprise. A railway 
company, for example, having power to buy lands, cannot buy more land 
than is Mecessary, mor in a locality where they would be of no use to it, or 
for the purpose of spéculetion. ` All these transactions would be ultra vires 
as outside the comapny’s powers. 

The above remarks apply tô the acquisition of personalty as much as to 
_ realty. Were the corporation retains the old common law right of acquiring 
as an ordinary individual has. ` But alf'such acquisitions must be sen 
“to or incidental to its business or enterprise. 

=. ‘interesting question &fises here. Suppose property has been cima 
A AA a hyra which has not the authority to acquire it. What are 

of thé transattion? | It may be laid down as a general rule 

gat iat Bae may rescind the ‘transaction and ask for a reconveyance, 


U@re bires acquisition 
of property. 


ae tna before such recénveyaticte “is made, the Property tonnes Togeny 
Vested in the corporation (n). ontat ati ie ‘ 


S As a general rulé, transactions *étitered into by corporations (at any 

fate statutory corporations) will isis rae es binding on any party — 
wri gorously applied a Ss we might 
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the courts have gone further. It has been held that if a corporation engage 
in a transaction which is duly authorised, and, as a consequence, becomes 
involved in transactions which are not authorised, such transactions 
will nevertheless be supported, if they (a) are necessitated by 
special circumstances ; (b) could not have been foreseen (c) are temporary 
and (d) matters of management. This appears to have been laid down in 
Re Asiatic Banking Corporation, Royal Bank of India’s case (o). 

It should be noticed however that these u/tra vires transaction will be 
supported only under the conditions set forth. If a corporation engages in 
a series of such transactions, it would not be allowed to claim exemption 
from the genera! rule. It is only when they are resorted to as temporary 
measures for escaping a difficulty which was not foreseen that the exemption 
will be allowed. Two cases cited by Brice illustrate the point. Thus in 
Sackets Harbor Bank ¥. Lewis Company Bank (p), it was held that the plain- 
tiff company as also the defendant company, though prohibited by their 
charters from buying or Selling any goods, etc., was justified in receiving 
butter in lieu of a debt, when the debtor was unable to pay the same, and 
necessarily in selling the same, and here the inability of the debtor to pay the 
debt was unseen, selling of the butter was only a temporary expedient and 
@ matter of management. Held accordingly that the transaction was 
binding: 

On the other hand, in an American case cited by Brice “‘it was decided 
to be ultra vires of an insurance company to purchase and discount the bills 
of a policy holder in the hands of third parties with the intention of setting 
them off against his claim under his policy.” Here the company entered 
into a series of ultra vires transactions which could not be therefore 
supported (q). i 

Hitherto we have been dealing with the principles of ultra siai the 
term being taken in its primary and secondary sense. Lorn 
But, as has been already stated, the term is used Corporation not bound 
in a third sense: to mean acts which though intra- by governing bodies ex- 
vires the corporations are ultra vires the officials ceeding their iia 
who are charged with the control and management 10 
of the business or affairs of the corporation. A, corporation. cannot act 
by itself. It acts by and through certain persons, variously known as 
the governing body, the Board of Directors, councillors, (x 
etc. These persons are the agents of the corporation Pacan hin a oer 
in respect of dealings and transactions with third parties. To 
‚agency is derived from and limited by, the powers which are ae paper 
expressly or by implication in the constating instruments, 
_are within the powers of the corporate eee but forbidden i ai byte. 
constating instruments are ultra vires thatthe ofa don 1h oo E 
the corporation. The reason for this i is that jals o of theo corp 01 ation, — = 
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though they are agents of the latter, are merely special agents. They are 
authorised to emgage im certain transactions for the purposes of the cor- 
poration, and. as is sometimes the case, expressly forbidden to engage in 
attain others. The outside world would thus have knowledge of the extent 
af their authority and should refrain from engaging in transactions beyond 
that authority. If they do so, they do it at their own risk and must look to 
the officials and net to the corporation.. This is clearly brought out in a 
passage of Lord Wensleydale s judgement in the well -known case of Earnest 
v: Nicholis. “All persons must take notice wt the deed (i-<. of settlement) 
and the provisions of the Act.¢i.c. 7 & 8 Vic. c. 110) If they do not choose 
teacquaint themseives with the powers of the nest it is their own fault ; 
and jf they give credit to any unauthorised person, they must be contented 
to look to them only and not to the company at large. The stipulations of 
the deed which restrict and regulate their authority are obligatory on those 
who deal with the company; and the directors can make no contract so as to 
bind the whole company of shareholders, for whose protection the rules are 
made, unless they are strictly complied with” (r). 

OF course, only those acts and transactions will be ultra vires which are 
forbidden or unauthorised by the constating instruments and which strangers 
may be expected to know from a perusal of the instruments. If an act is 
not forbidden by the constating instruments and is within the powers of the 
corporation. it would not be judged ultra vires merely by reason of the fact 
that the officials had as a matter of fact been forbidden to doit. The 
court will not inquire into the actual authority of the officials but into their 
apparent authority so far as it can be gathered from the constating instru- 
ments. Thus a bye-law restraining the powers of directors is not binding 
upon strangers dealing with the company, provided they had no knowledge 
of the same, on the ground that such a bye-law forms no part of the me- 
morandum and articles of association which alone determined the powers 
of directors so far as strangers are concerned (s). of a 

>We have sect ultra vires acts or transactions, except under special 
Effect of alra vires acts circumstances, are invalid and will not be supported. 

or transactions. i Let us see what the full import of this is. > cfm 


He (1) F the act is still’exectttory, the corporation as also the Otlice fatty 
‘may repüdiate it. ‘Further if the officials of the corporation or the majority 
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he may have a cause of action, in equity for any benefits which the other party 
may have received from him. 

(3) But let us go further and suppose that both parties to the transac- 
tion have done what they had promised. .Can they reopen the whole tran- 
saction and ask to be reinstated in their original position? This is a 
difficult point and the law cannot be stated- with any precision. It has been 
said that “when -ultra vires transactions have been completed,” then as 
between parties to them and the corperation, the matter is absolutely ended 
for all purposes and no further claim can exist on the part of the one against 
the other.” But what is meant by a ““completed” transaction ? (¢). 

There is an interesting question which arises here, viz., how can a cor- 
poration which has entered into an ultra vires transaction (or the other 
party to it), in view of the general law of estoppel take 
advantage of its incapacity and give evidence of the 
same to repudiate the transaction? . The answer is furnished by Fry, L. J. 
in British Mutual Banking Co. v.. Charnwood Forest Railway Co., (u). 
“It is plain that the action cannot succeed on any ground of estoppel, 
for otherwise the defendants would. be estopped. from denying that the 
stock was good. No corporate body can be bound by estoppel to do 
something beyond their powers (¥).”” 

As a general rule, a corporation is not bound by ultra vires transactions 
and is entitled to repudiate them, provided they are 
not “completed: From this we are not to infer 
that it has no liability in respect of such transactions. 
If for example, the corporation has agreed to buy some property ultra vires 
its powers, it may refuse to buy. Again, if the property has passed, but 
the purchase money has not been paid, it may refuse to pay the purchase 
money. But while the corporation may thus repudiate ultra vires transac- 
tions, it may not at the same time appropriate’any benefits under them. 
The equitable principle of accounting for benefits had and received has 
been applied to ultra vires transactions which have. been executed by one or 
other of the parties, and the corporation (or the other party to the transac- 
Henz must account for any benefit it may, have received | under them. — 

_ Thus in Burges and Stock’s case Gv), a life assurance company i 
marine policies and received premiums payable on them. Ona EEES 
it was held that the claimants could not prove for losses on the alice. 
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The principle of accounting for benefits had and received has been 
extended in various ways. It has been established by a series of decisions 
that ulfre vires advances made to a corporation which are utilised for the 
purposes of the corporation, cither for discharging its debts or liabilitics oF 
for meeting any of its other neceSsities, must be repaid to the extent they have 
been so utilised. This was the decision in Re the German Mining case (Y); 
the facts of which are as follows : a joint-stock company was formed in 
England for working mines in Germany. The deed of settlement provided 
that the capital should be £5000 and gave no power to the directors to raise 
money except by the creation of new shares. The capital that was paid up 
proved insufficient for the working of the mines. The wages of the miners 
being in arrears and other debts being duc, the managing directors obtained 
advances from some of the shareholders for the purpose of paying those 
and prevented the mimes from being seized under the law of the country. 
The directors also borrowed other sums on their personal guarantee from 
the bankers of the company not for the repayment of the debts but in carry- 
ing on the business of the company in its ordinary course and they after- 
wards repaid the bankers these advances. On a winding up, it was held 
(1) that the advances made by the shareholders to pay debts of the company 
might be set off by them with interest against a call. Turner L. J. observed 
as follows: “I think that the shareholders by whom these advances were 
made would, in common with the other sharcholders, have been liable to 
the miners and creditors who were paid by means of the advances, and 
therefore that assuming the mines to have been properly carried on, upon 
which I have already observed, and shall presently observe more fully, and 
assuming the expenditure to have been properly incurred, (which upon the 
footing of the mines being carried on is not disputed), the decision of the 
Master (viz, that the shareholders should be allowed to prove on their ak 
vances) ought to be upheld upon that ground alone™(z). 

(2) That although the advances made by the bankers did not cons- 
titute a debt due to them from the company, the directors having no power 
to borrow, the directors were entitled to be allowed the amounts repaid by 
them to the bankers—the’ directors being tristees were in that character 
itera indemnity front their césnuique trustent against expenses Bonafide 
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In Troup’s case (a) the directors of a company having no borrowing powers, 
being pressed for money by their contractor obtained for him on credit 
*£2000 at a banker’s upon their guarantee. The contractor afterwards agreed 
to abandon the plant, etc., to the company on receiving £600 and being inde- 
mnified against the banker's claim. Subsequently to this, the secretary of 
the company, with the sanction of the directors, borrowed £500 in his own 
name for the company which was applied in paying the bankers and a judg- 
ment debt of the company. The company had the benefit of the plant. 
It was held that the secretary could recover from the ccmpany the money 
bonafide applied for its benefit with interest. 


The principle underlying the decisions in these and other similar cases 
is well brought out in a passage in Lord Selboune’s judgment in Cunliffe, 
Brooks & Co. v. Blackburn etc., which we shall quote here. ‘The test is, 
has the transaction really added to the liabilities of the company? If the 
amount of the company’s liabilities remains in substance unchanged, but 
there is merely for the convenience of payment a change in the creditor, 
there is no substantial borrowing in the result, so far as relates to the position 
of the company. Regarded in that light, it.is consistent with the general 
Principle of equity that those who pay legitimate demands which they are 
bound in some way or other to meet and have had the benefit of other people's 
money advanced to them shall not retain that benefit, so as in substance to 
make these other people pay their debts. J take that to be a principle suff- 
ciently sound in equity: and if the reselt is that by the transaction which 
assumes the shape of an advance or loan, nothing is really added to the 
liabilities of the company, there has been no real transgression of the prin- 
ciples on which they are prohibited from borrowing” (b). i Š 


The principle of accounting for benefits had and received not only 
applies where the advances have beer expended in the payment of already 
existing debts but also where they have been expended in ipii of 
debts which accrued subsequent to the advnaces (c). 


Consistently with the principle enunciated above, it aap buia: held 

that the creditors of a corporation whose advances have been utilised in 

the payment of its debts’ and ‘have been devoted to its other necessities may 

not only prove for the advances they had made, but further that Laie 
of 








hold any property which may have been deposited with them by 
“security for such part of the money advanced by them as has been aj 
“in payment of the legitimate debts and aici of the corporation (« 
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for the creditor to prove how far the corporation has actually been 
benefited by his advances (e). 

Almost every Corporation owns some property, though ownership of 
property is not essential to its existence. It can own 
ahd acquire personalty to any amount, provided it ts 

not witra vires. As regards realty, it cannot own and acquire any unless it 
is properly authorised cither by a license from the crown or by statute. The 
property is the exclusive property of the corporation and rot of the corpora- 
tors, although they may derive benefits from it (f). Being corporate pro- 
perty it can only be used for corporate purposes. It cannot be made liable 
for any transaction which is u/rra vires the corporation and the latter can 
always be restrained from misapplying the funds to witra vires purposes (g)- 

Various Corporation recognised in India included the Sir Sassoon Jacob 
David Baronetcy Act (II of 1915), the Sir Jamsetjee Jejeebhoy Baronetcy Act 
(X of 1915) the Sir Currimbhoy Ebrahim Baronetcy Act (IV of 1913) under 
which trustees have been incorporated for the administration of the estates 
of the persons concerned therein. 

Port Trusts.—Under the Chittagong Port Commissioners Act (TV 
of 1887), the management of the office of the Port of Chittagong was vested 
in a body corporate called the Commissioners of the Port of Chittagong, 
partly elected by certain Commercial bodies and partly rominated by the 
Local Government. The commissioners may hold property, may construct 
and carry out certain specified works, may frame a scale of tolls and charges, 
may make contracts within certain limitations, may raise loans on deben- 
tures and may make rules consistent with the Act for carrying out the purposes 
of the Act. 

In an action by Harbour Commissioners against a coal exporter, who 
brought coals by rail to the harbour for shipment, asking for a declaration 
that they were entitled te charge rates on all coal shipped as bunker coal 
or otherwise, and for payment of arrears of rates, the defendant averred 
that the commissioners had not charged the export rates in the case of other 
traders, and im particular had not levied export_rates on any sea-borne bui.ker 
-coal supplied to fishing vessels by certain named traders. He pleaded that 

x practice amounted to an illegal and undue preference at common law, 

that consequently the imposition of such rates on him was illegal and 
ultra vires. The commissioners admitted in evidence that, when rates had 
already been charged cn sea-borne coal, they had not hitherto. made a second 
_ charge on its re-shipment as bunker coal, taking the view that it was exempted 


OTD Ee Williamson. L. R. 5 Ch. 309. Re Cork & Youghal Ry. Co. L.R. 
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by virtue of a provision in their schedule of rates exempting from further 
charges goods which had paid rates on importation, where “‘such goods 
shall be re-shipped in the original packages and shall not have changed 
ownership.” They «xplained, however, that the trade was ef recent growth ; 
that they had made no special arrangement with traders and had granted 
no discharges for rates ; and that, even if they were bound to charge rates 
on the re-shipment of sea-borne coal, the shippers had made it impossible 
for them to exact the rates by refusing to furnish accounts of their shipments 
of all burker coal, both sea-borne and rail-borne. It was held, that ne case 
of undue preference had been proved, and that coal re-shipped as bunker 
coal did not fall within the exemption founded on by the commissioners (/). 

Universities.—Since the passing of the Indian Universities Act, 1904, 
several universities have been constituted or re-constituted in different parts 
of India; Benares Hindu University ; >the Patna University ; the Dacca 
University ; the Delhi University ; the Lucknow University; the Rangoon 
University ; the Aligarh University ; the Allahabad University ;the Calcutta 
University ; the Madras University ; the Jadavpur University ; the Burdwan, 
University ; the Kalyani University ; the Agra University; etc. 

Under these Acts, the powers of the University have been enlarged, 
and the constitution made more representative.. The limits of the powers 
of the University and its governing bodies are defined in the respective Acts 
and so long as such powers are exercised within such limits and in the manner 
prescribed all acts so done wil-be valid. These statutes have, been 
amended and replaced from time to time- 

In the matter of G. A. Natesan (40 Mad. 125) the powers of the Senate 
and the Syndicate of the Madras University under the Madras University 
Act of 1857 and Indian University Act of 1904 were discussed. In granting 
an application for an order under section 45 of the Specific Relief Act by 
a fellow of the Madras University against the Syndicate for the purpose of 
compelling the Syndicate to forward to the Government a protest of his 
under Regulation 64 of the University Regulations against a resolution of 
the Senate, it was held that a regulation of the Senate provided for Protest 
to Government in respect of all its resolutions will be ultra vires in respect. 
of those which do not under the Act require the sanction of the Government. i 

Rule 5 of the regulations for the conduct of examination framedby 
the University of the Punjab, provided that any candidate detected in siving 
or receiving assistance or in the use of any other unfair. means in. 
with an examination shall be disqualified from passing it and also fi com 
appearing at any University examination for a period of | two Ee F from me 
date of his disqualification and this rule was not ultra. vires (i). 

In re Abdul Rasul (j); it was held that the, pestan, whe 
required under Sec. 12, Ch..XI of the api ra iverstiy Re 
the appointment of a University lecturer was ultra vires or not ould 
determined in summary proceedings. | tele 

(i) Fraserburgh Harbour Commissioners v. ¥ Gorey ae we. X 3 EEJ Kes 

(i) Tajahmad v. the University of the Punjab; Lahore, 2 tra a 

Q) 41 Cal. 518. i 









Pe ae 2 i x F - 
- 


ew ee? Oe E 
d m é a E o“ > ` d r "g 
A! a “< wale ee A 











206 LAW OF ULTRA VIRES 


The Co-operative Society Act (II of 1912) was passed to facilitate the 
formation of Co-operative Societies for the protection of thrift -and self- 
help among agriculturists, artisans and persons cf limited means. Under 
it any socrety which has as its object the promotion of economic interests 
of its members in accordance with co-operative principles or a society esta- 
birshed with the object of facilitating the operations of which a society 
may be registered with or withcut limited liability. These societies are 
declared bodies corporate with power to hold property, enter into contracts 
and the like with perpetual succession and a common scal. The society 
cannot advarce a loan to any person other than a member and cannot take 
deposits from persons other than members beyond what is prescribed by the 
rules or bye-laws. It may invest its fund in certain specified securities. No 
part of the fends may be divided by way of bonus or dividend or otherwise, 
except out of reserve fund and a contribution may be made with the sanction 
of the Registrar. to any purpose coming under the Charitable Endowment 
Act, 1890. The provisions of the Indian Companies Act do not apply to 
these socicties. 

Provident Society.—The rules of a Provident Society provided that all 
disputes arising between a member and the society should be settled by 
arbitration. An action having been commenced by a member of the séciety 
for a declaration (a) that resolutions passed by the committee of the society 
purporting to permit certain members to withdraw from their membership 
or to give up shares, and authorising payments consequent thereon, and {b} 
further resolutions authorising the conveyance of land belonging to the 
society to certain members in consideration of the cancelling of their shares 
were ultra vires and void, the defendants applied that all proceedings in the 
action might be stayed on the ground that the matters in difference between 
the parties were disputes within the meaning of section 49 of the Industrial: 
and Provident Societies Act, 1893. It was held that the disputes came within 
the perview of that section, and that the proceedings must be stayed (k): 

Friendly Society.—The transfer by a Friendly Society of £50,000 out 
of its actuarial surplus to the fund for providing pensions on retirement for 
those engaged in the active service of the pagar was held not to be wire! 


of the society (7). 
Say the rules of a registered Friendly Society it was provided that meet- 
ings for the “management of the society” should consist of “delegates,” 
lia by the members. It was held that a resolution for the conversion’ 
of the society into a Timited company, in terms of section 71 of the Friendly 
i fa a general meeting of © “dele; 
‘that under that Act a resolution for — 
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of “delegates, accordingly, that a scheme for the conversion of a Friendly 
Society into a company, the memorandum of association of which permitted 
(a) the distribution of surplus assets among members, who under the rules 
of the society would have had no right to participate in that surplus and (b) 
payments to employees of sums out of capital which were unauthorised by 
the society's rules, was u/fra vires (m). 

By section 77 of the Friendly Societies Act, 1896, the Chicf Registrar 
may on proof that a society exists for an illegal purpose cancel the registry 
of the society. It was held that the mere fact that a society exists fer the, 
purpose of doing acts which are ultra vires its reles does not make it a society. 
which exists for an illegal purpose within the meaning of the section, that 
the illegal purpose must be one which is unlawful independently of the 
rules’; and that, for the purpose of determining the question whether a 
society exists for an illegal purpose, the time at which the illegality cf the 
purpose is to be considered is the time at which the cancelling order is pro- 
posed to be made (7). 

Trade Unions.—Trade Unions must be classed under Friendly Societies., 
They were generally registered under the Societies Registration Act (XXI. 
of 1860) in India. 

The general trustees of a society established as a trade union under the 
‘Trade Union Acts 1871 and 1876, acting in pursuance of a resolution of 
the General Council, subscribed £100 of the moneys of the society for 
shares in a limited company which had been formed with the object of publish-. 
ing a newspaper in the interests of the Labour Party, and whose profits, 
after payment of 4 per cent, on its shares, were to be used in the maintenance 
and extension of its business. The object of the resolution of the General 
Council was not simply to invest the moneys of the society, but to contribute 
to the expenses of publishing the newspaper. The shares were applied for 
and allotted before the passing of the Trade Union Act,-1913. There was. 
nothing in the rules of the society which authorised the application of it, 
funds for political purposes. It was held that the above application of the 
funds of the society was unauthorised and ultra vires, and not the less So. 
because of the provisions of the Trade Union Act, 1913, as that Act gave- 
the society no further powers with refernece to political objects than- 
contained in the rules of the society, and- sige tenet the trustees we tA 
liable to make good the £100 with interest (ø). eed scifuoaes LT ar 

A trade union was established in order. “46 inaiontion its members the. z 
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ing the relations between employers and employees. and to attain these 
objects or some of them by assisting in securing legislation for the purpose of 
its trade subject to the Trade Union Act 1913. The rules further provided 
that the executive council were to exercise full contre! over the funds of the 
society and administer the same in strict accordance with the rules ; that the 
funds of the society were to be invested m the Post Office Savings Bank unless 
otherwise sanctioned by the executive council and by rule 39 “the executive 
council and branches may propese places in which to invest the reserve 
fend: the same shal! be submitted to the members to decide by vote. Except 
im any corporate body under public cortrol. all above £4 per member to be 
invested so that it can be obtained at any time by three months’ notice.” 
It was held that the application of the society's money in the purchase of 
shares in a company, the principal object of which was to promote the policy 
of the labour party by the publication of @ newspaper, was not within 
any of the objects of the society as defined by its rules nor an ordinary invest- 
ment of the society's funds within the rules, but was simply a contribution 
towards the expenses of publishing a political newspaper and, therefore was 
witra vires : and that the moneys having been misapplied. the members of 
the executive council were personally liable to make them good to the 
society (p). 

M, a member of a trade union, at meetings of the union, made various 
attacks on its officers, accusing them of misconduct in connection with 
the affairs of the trade union. It was afterwards resolved that the union, 
the general secretary. the committee, and lodges should take proceedings 
im respect of these attacks on behalf of the union or in their own names. 
The trade enion did not take any such proceedings, but the general secretary 
sued M for slander and obtained a verdict. M was unable to pay the damages 
or the costs, and the trade union paid out of its funds the costs ineurred by 
the general secretary to his solicitor. There was no rule of the trade union 
authorising such ə payment. In an action by a member for a declaration 
that such payment was ultra vires, and for repayment by the general secretary 
of the amount, it was held that the trade union had no legal interest in the 
result of the slander action, that the payment to the general secretary of the 
amount of his solicitor’s costs was ultra vires, and that the gerneal secretary 
was liable to repay it to the trade union with interest at 4 percent (q) o 

The executive council of a trade union invested a part of their funds in 
a company formed to publish a newspaper to promote the interests of a 
political party, if was held, that the transaction was not an. investment, but. 
a contribution, from which, in the events which happened, no pecuniary —__ 
return was forthcoming, towards the expenses of publishing a newspaper 
of definite political views, and that this application of the funds, not being 4 
ADBA SEARES trade union as defined by its rules o Rma oai 3 
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vires, and that the members of the execuitve council were personally liable 
to repay the amount of the subscription to the funds of the union (r). 
Employees posted a lock-out notice suspending all employees who 
were members of a certain union, with the exception of a foreman. The 
union having intimated to its members that the notice most apply to all 
without exception, a member, who was a foreman, thereupon gave notice 
to his employers that he would leave their employment in a fortnight in 
conformity with a rule of the union that such notice Must be given by members 
before leaving situations. During the’ fortnight he rémained at work. 
Thereafter he was expelled from the unionon the ground that he had remained 
at work during the lock-out, but he was ultimately reinstated subject to'a 
fine of £i, and the loss of all benefits to which he was entitled!in respect of 
his former membership. In an action at his instance for a declaration that 
the resolution expelling him was ua/tra vires and null and void,,and for an 
interdict to prévent the union enforcing the resolution; it was held, that the 
action could not be entertained, it being excluded by section 4(1) of the Trade 
Union Act, 1871, as it was a proceeding instituted with the object of directly 
enforcing an agreement between members of a trade union concerning the 
conditions on which they should be employed, and that the action was also 
excluded by section 4(3) (a), as being a` proceeding instituted with the object 
of directly enforcing an agreement for the application -of the funds of 
a trade union to provide benefits to members (s$). 
A branch committee of a trade union had power under their rules 
to expel any member for conduct bringing the union into discredit. -A 
member of the branch wrote to the head office alleging irregularities on the 
part of the branch committee. On being rc quired to attend a meeting of the 
committee; he maintained that he did not intend to cast any reflection on the 
committee, and offered to write to the head office to that effect. He failed 
to keep his promise, and ultimately a resolution was passed expelling him 
from the union. -The plaintiff claimed a declaration that the resolution was 
ultra vires and void. It was held that the action of the committee: was 
amply justified under the gioun and: that the action must be dis- 
missed with costs (7). 7 ? 's va + ING 
Corporations for public pama = Fean corporations (were 
created by the Indian Legislature for specific purposes of public utility, © 
Under The Town Improvements Acts such as the City of Bombay 
Improvement Act (Bom. Act IV of 1898) and the,Caleutta Improvement © 
Act (Bengal Act V of 1911) Boards of Trustees: were constituted forthe 
improvement and expansion of those cities as bodiés corporate. The Boards __ 
were cr gal with the carrying out of the objects of the Act, and jrvested — e: 
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with power of borrowing, acquiring, and disposing of property, and making 
bye-laws enforceable with penalties. $ 

A Calcutta landlord was tried by the President of the Tribunal appointed i 
under the Calcutta Improvement Act (Beng. Act V of 1911) for cutting off 
water connection in a tenanted house and was fined. On a rule to set aside 
the order, it was held that the provisions of section 20 of the Calcutta Rent 
Act (Beng. Act IV of 1920) were not ultra vires, but rule (4) of the rules framed 
under section 23 of that Act were ultra vires (t). 

Under The Madras Town Planning Act provision was made for the 
constitution of “Board of Trustees’ as body corporate to carry out the purposes 
of the Act. See Madras Act VII of 1920. . 

Under The Indian Museum Act (V of 1910) a Board of Trustees was 
constituted as a body corporate with property vested in them and with power | 
to manage the museum and to make bye-laws, to exchange, sell, destroy, &c. , 
articles and collections. Similar provision was made for the Prince of Wales | 
Museum in Bombay by the Prince of Wales Museum Act (v). 

The Indian Red Cross Capital Society Act (XV of 1920) constituted 
the Indian Red Cross Society to provide for the future administration of 
Various monies and gifts received from the public for the purpose of medical 
aid to the sick and wounded and other purposes of a like nature during the 
late war. The members of the society were constituted a body corporate with 
a managing body with powers to make rules of the management, control 
and procedure of the society. The scope of these rules was defined and the 
Purposes to which the funds may be applied are specified. Under The Medical 
Acts of various provinces Medical Councils have been constituted for the 
regulations of medical practice: —-See Burma Act I of 1915; Bom. Act H 
of 1916; Bombay. Act VI of 1912; C. P. Act of 1916: B. & O. Act Il of 
1916; Punjab Act II of 1916; U. P. Act III of 1917; Madras Act VI of 1914. 

The Calcutta Burial Board’s Act (Beng. Act V of 1881) was passed for 
the general management, regulation and control of the burial grounds in the 
Town of Calcutta and its Suburbs. By that Acta Burial Board was constitut- 
‘ed, with powers to receive and expend fees and grants, to appoint and remove 
overseers, clerks and servants and to make rules for carrying out the pir ; 
of the Act. i 

~ Under Bengal Act IV cf 1889, a Muhammadan Burial Board was consti- 
tuted with powers similar to those mentioned in Bengal Act V of 1881. 
Under The Elementary Education Acts, educational councils were 
constituted as bodies corporate with the power to carry out the purpose of 
the Acts. See Madras Act VIII of 1920; Bom. Reiaeety Education: aot 
of 1918. ; sae 
Under Statutes 7 and 8, Geo. V.c. 51 an air council was constitit i 
administration of matter relating to the air force and to the defence 
‘tthe realm by air, and this Act applied to India. B atann == 
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Corporation sole-—Among corporations sole, real or quasi, must be 
classed, all those officials in charge of a continuing department of Govern- 
tal activities. The Official Assignee and the Official Receiver under the 
fesolvenc Act, the committee of a lunatic under the Lunacy Act, the 
Administrator-General and the Official Trustee are instances in India. Of 
these the Official Trustee and the Administrator General tee oe 
declared by the Legislature in Act II of 1913 and Act 
Porations sole with perpetual succession and an official seal, with power to 
sue and be sued in the corporate name and these Acts prescribe the powers 
conferred on these officers. — 

_ Under The Indian Defence Force Act (IL of 1917) and the Auxiliary 
Force Act (XLIX of 1920) and The Indian Territorial Force Act (XLVMI 
of 1920), the Commander-in-Chief were SED powers ta make, zogulations fef 
purposes specified therein. Asai 

Statutes constituting Cosposate bodies papiri a since after the abt 
dence of the Country are. many. This Kopie: wall be. gissyseat: in the con- 
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MUNICIPALITIES 


The history of municipalities in India goes back to the early days of 
the East India Company. It is marked by two stages: (I) of chartered, 
and (2) of statutory municipalities. Madras enjoys 
the honour of being the oldest municipality in this 
country. The Kings of England have from very early 
times exercised the prerogative of conferring corporate rights on towns and 
boroughs (a). This right could be delegated. In 1689, James TI authorised. 
the East India Company to establish a municipality at Madras. In pur- 
sance of this delegated right the Company issved a charter establish- 
ing in that place a municipality and a Mayor's Court. It was provided that 
the new municipality should consist of a Mayor, twelve Aldermen and sixty 
or more burgesses. The Mayor and the Aldermen could levy taxes to defray 
the expenses incurred in building a convenient town-house, etc....“for 
the greater solemnity and to attract respect and reverence from the common 
people.” The charter provided that the Mayor should always have carried 
before him when he went to the guildhall or any other public place, two gilt 
silver maces, and upon such occasions, the Mayor and the Aldermen might 
“wear scarlet sergegown all made after one form or fashion, such as shall be 
thought most convenient for the hot country. They were also “‘to have and 
for ever enjoy the honour and privilege of having rundelloes and kattysols 
borne over them when they walk or ride abroad, on these necessary occasions 
within the limits of the said corporation ” 

In 1726, a Royal charter was issued re-establishing the municipality of 
Madras and establishing municipalities at Bombay and Calcutta. It directed 
“that there shall be, for ever hereafter and within the said town or factory 
of Madraspatam aforesaid, one body politic and corporate, by the name of 
Mayor and Aldermen of Madraspatam and that such body politic and cor | 
porate shall consist of a Mayor and nine Aldermen... ., and that the said 
body corporate, by name aforesaid, shall have perpetual succession, and shall = 
and may be Person able and capable in law to sue and be sued in any courtesnd — 
causes whatsoever: and shall and may have a common seal, for the benefits — 
and affairs of the said corporation, which common seal, they and their succes 
sors may break and change at their pleasure.” Similar provisions were 
made for the municipalities established in Calcutta and Bombay. It maybe 
noticed in passing that the Mayor and the Aldermen in addition to t ne f 
_ muncipal functions were given the judicial powers and duties of a Court 0 
Record and of Oyer and Terminer. aed 
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In 1753, the Company obtained a fresh charter in place, of the old one 
which they surrendered. The new charter, among other things, re-established 
the municipalitics at Madras, Calcutta and Bombay, preserving their old 
constitutions. i 

Our modern municipalities, whether in the Presidency, towns- or 

elsewhere are all statutory bodies. The muncipalities Modern municipalities 
in the three Presidency towns of Calcutta, Bombay in India are statutory 
and Madras were each governed by a special Act. bodies. 
All other municipalities have been established and were governed by one or 
other of the District Municipalities’ Acts that had been passed for the various 
provinces of India... As the law on the subject of municipal corporation was 
almost uniform over the whole of British India, we shall not go into.each 
of the Acts that have been enacted, but shall mainly confine ourselves to the 
Bengal Municipal Act of 1884 as amended by subsequent enactments. 

Before we come to deal with questions relating to matters of municipal 
administration, we shall briefly discuss the relation of municipal bodies 
(1) to the Government of this country and (2) to its 
courts. of law. The municipalities, though they. are 
allowed some amount of independence.and initiative, 
are not wholly independent bodies. _From their very inception, they were 
largely controlled by the Local Government. First, in all municipal bodies, 
the members, commissioners as they,are called, were either partly or might be 
wholly appointed by the Local Government(4); seconly, it could remove, any 
commissioner for misconduct (c), thirdly, it. was entitled- to call for and 
inspect their books (d); fourthly, it was authorised to make rules, which had 
the force of law, intended to control the municipalities (e); fifthly, ir some 
cases, its sanction or confirmation was necessary to complete the act or, 
transaction(/); and sixthly and lastly, it could dissolve any municipality by 
superseding the commissioners(g)... Hao m-ai 

We now come to deal with the relation of l rak an too urts 
of law. The various Acts of legislature, which have. pe 
Meant to govern municipalities, have charged. the 
latter whith the performance of certain duties -and ite 
invested them with certain powers., In discharging. | willaqioinwrer we 
their duties and exercising their powers they must keep rathin the limits that 
have been prescribed. The courts in dealing with them treat them, asa rule, 
more generously than ether corporate bodies. For the purpose of enabling 
them to perform their public duties unimpeded, the courts have placed.a = 
more liberal construction on the statutory rights.and duties of muncipal __ 
bodies.. But their acts are not outside the jurisdiction of courts of Jaw: 15 
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& Case reported in 19 Weekly Reporter, p. 309. “probably the first case of 
its Kind™ one of the defences taken by the defendant municipality was to the 
effect that the courts had no jurisdiction to interfere with the actions of public 
bodies. The Calcutta High Court held that “‘municipal as well as other 
public bodies are within the festraining jurisdiction of the civil courts which 
are competent to inquire into and control the actions of public bodies where 
they have acted In excess or contradiction of the powers conferred upon 
them.” In other words, the doctrine of U/tra Vires applies to municipalities 
as much as to any other corporate body. Even where the decisions of 


Doctrine slrra vires muncipalities acting in a quasi-judicial capacity in 
applies to municipal certain matters are declared by the legislature to be 
bodies. final, the courts may inquire whether in coming to 


their disisions. they acted within their powers in conformity to the provi- 
sions ‘prescribed by law. As Mukherji J. puts it: “In these cases it was 
pointed out that sec. 116 does not take away the jurisidiction of the civil 
court in a case in which it is alleged and established that the assessment 
the propriety of which is in controversy is open to objection on the ground 
that itis ultra vires: in Other words, itis only when the action of the municipa- 
lity has been exercised in conformity with the powers conferred upon 
it By the Act, that the civil court has no authority to interfere. The distinc- 
tion fis well founded on principle. A corporation which is invested with 
authority to assess taxes, is really invested with a quasi-judicial power, and 
although its action when taken in conformity with the provisions of the law 
which created the authority may not be liable to challenge in the civil courts, 
it does not enjoy à similar immunity when that action can be challenged on 
the ground that it has been taken either in excess of or in contravention of the 
powers conferred upon it by the statute.” (+). It should be borne in mind 
however that where the municipality while acting within its powers has come 
to a certain decision, that decision cannot be impugned in a civil court on 
the ground that it was wrong and should not have been arrived at. The 
Municipality has been authorised by the legislature to decide and act in various 

itters that have beem placed ‘under their charge. A court of law cannot 

its place and decide’ a particular case what should be done, provided 

the municipality has come to a decision in conformity with the provisions 
of law. Front this‘it would follow that all questions of relative necessity, 
advantage Or facility being questions of municipal detail, the civil court will 
not seek to regulate oe v niinus "r decisions and acts of mana 
edameig woi en. ty gasd a 
i< Thus in F. Wo piegi siamese” rä ò). anie the 2 p 
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that case, Banerji J. observed as follows: “There can be no doubt that 
the civil courts have jurisdiction to try the question whether the municipality 
had been acting within the limit of its statutory power..... But then it does 
not follow that the civil courts have jurisdiction to try the question whether 
the municipality, when it was acting within the limits of its statutory power, 
was right in its judgment that a certain road should be opened.” 
This well-known principle of law has been confirmed in a somewhat later 
case (j) decided by the House of Lords which laid down unanimously the 
proposition that muncipalities must use their statutory powers bonafide and 
reasonably, and if they so act their discretion as to the mode of acting cannot 
be challenged. 

The municipality should then act bonafide and reasonably, and above 
all, in conformity to law, if it wishes to remain outside the jurisidiction 
of civil courts. An act may be perfectly bonafide and yet is liable to be 
challenged on the ground that it goes beyond the powers of the municipal 
body. The latter may be actuated by the desire to do some public good, as 
also by the belief that it has the power to do the act in question, “But that 
does not affect the question before the court, for whatever the motive, it 
would be the duty of the court to restrain the commissioner if his acts are in 
excess of his powers” (4). 

We now proceed to discuss the constitution of municipal bodies, and 
their powers and duties. Our treatment of the subject Constitution of 
will be somewhat general, avoiding details as far as municipal bodies ; 
possible. Our primary object would be, not so much their powers and duties. 
as to give an exhaustive catalogue of the powers and duties of these bodies 
as to attempt an exposition of the exact nature and extent of these powers 
and duties in the light of reported cases. 

And first as to their constitution: a municipal body in a district town is 
composed of a number of commissioners and a chairman, elected or appoint- 
ed, who also enjoys the rights and privileges of a commissioner (J)., The 
number of commissioners in any municipality is fixed by the Local 
Government, but it may not be more than thirty or less than nine (m). In 
some municipalities, all the members were appointed by the Local Gover 
ment (71); in others, a certain proportion of them was elected by male pers 
residing within the limits of the municipality (0) and having certain Ppecuni- 
ary, educational or professional qulifications, the rest was appointed _ 
the Local Government. The commissioners remained in office fora : 
period, e.g. in Bengal for three years from the date of their pion 


RA 


election. In some municipalities, the commissioners were entitled to ¢ 
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a chairman from among themselves: in other, he was appointed by the Local 
Government by name or official designation (p). The paap 
also entitied to elect one of their own number to be vice-chairman (q). - 

The Local Government exercises great control over the pr 
of municipal bodies. It is empowered by the legislature_to make rules for 
the Purpose of the election of the commissioners, not inconsistent with the 
Act and subject to certain provisos (r). Secondly, it may, if it thinks fit 
en the recommendation of the Commissioner, appointed or elected, if such 
of the Commissioners at a meeting remove any commissioner, appointed oF 
elected, if such commissioner has been guilty of misconduct im the discharge 
of his duties or of any disgraceful conduct (s). The wording of the section 
makes it clear that the Local Government would not be justified in removing 
a commissioner unless the fact of misconduct has been ascertained, and 
that if that fact is not proved there is no ground on which the Local Govem- 
ment can exercise its descision. The aggrieved commissioner is entitled to 
g0 to the civil court and ask the Local Government to prove the misconduct 
alleged against him (7). 

Thirdly, the Commissioner of the Division may remove any commr 
ssioner— . 

(e) if he refuses to act or becomes incapablé of acting or is declared 
insolvent or is convicted of aiy nonbailable offence: or r 

(4) if he has been declared by notification to be disqualified for employ 
ment im the public service: or. 

(c) if he absents himself from six consecutive meetings of he ti 
Stoners without having obtained permission from the ‘commissioners ata 
meeting: or M7 ONE 

_ (d) if, in the judgment of the Commissioner cf the Division, to be re 

in writing, he has become disqualified to coe under sec 57 of © 
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commissioners for the period,prescribed in the order, after the expiration of 
which steps shall be taken for the election or appointment of the commis- 
sioners. 

For the purpose of enabling municipal bodies to discharge their duties 
consistently with their. powers, the legislature has 
wested in them. certain proprietory rights. Sec. 30 
of the Bengal Municial Act (1884) as subsequently 
amended enacts as follows: 

“All roads, including the soils, and all bridges, tanks, ghats, _ wells, 
channels, and drains in any municipality (not being private property and not 
being maintained by Government at the public expense now existing or 
which shall hereafter be made, and the pavements, stones and other materials 
thereof, and all the erections, materials, implements and other things provided 
therefor, shall vest in, and belong to, the commissioners. 

“But the Local Government may, from time to time, by notification, 
exclude any road, bridge, or drain from the operation of this Act or of any 
specified section of this Act, and may.cancel such notification wholly or in 
part: 

“Provided that, if the cost of the construction of the work shall have 
been paid from the Mnicipal Fund, such work shall not be excluded from 
the operation of this Act or of any specified section of this Act without the 
consent of the Commissioners at a meeting,” 

There have been numerous decisions in England | ‘and in India on. ‘the 
question of the nature of the proprietory right i in roads, etc., which are vest 
in municipal bodies... ‘“‘The conclusion to be derived. from. the authori ities 
seems to be this; all the stratum of air above the surface and all e strat m 
of soil below the surface which, in any reasonable, senses can be FERRE or 
the purposes of the street, as street, vest and belong t to a oat To mo 
the local authority” (w). In „the section that. we _Sub-Soil rine a 
have quoted above, the words * ‘including | the soil : 3 
did not appear in the Act oi 1884 on ona are ae ies 
amending Act of 1894, (sec. 22). In 188 
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Mary Newington v. Jacobs, reported in (1872! L. R. 7 Q. B. p. 47. But the 
interpretation that the judges in this case put on the word “street” corres- 
ponding to the word “road” in our Act was found to be too narrow, and 
accordingly in 1878, in the well-known case of Coverdale v. Charlton (y) the 
courts put a somewhat larger interpretation so as tc include not only the bare 
surface of the street (or road) but also as much depth below the surface as it 
was essential to the making, maintenance, occupation and exclusive posse- 
ssion of the street for the use of the public, and as the municipality might 
require fer the doing cf all those things that are commonly done to or 
under the streets (or roads). 

The Amending Act of 1894 incorporated this interpretation of the 
word “street” by introducing the words “including the soil.” Ina case 
decided by the Madras High Court in 1901, the amendmert was recognised 
and given effect to, and the Indian law on the point was brought into tune 
with English decision (z). At present it is quite clear that under the Act, 
the municipality enjoys a right in the subsoil of the road, etc., vested in 
them, rot of ccurse down to the middle of the earth, but in as much of it asis 
necessary for carrying out the purposes of the Act. 

There is another question which had arisen in this connection, viz. whether 
the municipality is vested not only with the subsoil, but also with the column 
of space over the roads. Coverdale v. Charlton (a) decided that the word 
“street” probably meant and included not merely the surface but so much 
above it also as was requisite or appropriate for the preservation of the road 
and for the usual and intended purposes. This view has been followed here. 
In Nagar Valab Narsi v. Municipality of Dhandhuka (b), the Bombay High 
Court decided that if the column of space standing over the street were occupi- 
ed by projectors, the interception of air and light could greatly impair 
the use of the street as street and that so far therefore the column of space 
is vested as part ofits property in the municipality. 

_ Having determined the extert of the proprietory right of municipal 
bodies in roads etc., we shall now proceed to determine the precise nature 
eB _ of this right, The section we have quoted says all 
Nature of this right. __ Toads etc,......“shall vest in and belong to the 
awe mi = Commissioner.” Does this confer the absolute right : 
of ownership on municial bodies? It was contended in R. v. Broje . 
Na De (c), which was decided in 1877 under sec. 10 of Bengal Act. Til of 
1864, where the same words as above occur, that since public highways 
“became vested in and belonged to the commissioners, the latter could dispose 


O) (1878) L. R. 4 Q. B: D. 104. = 
See also Burgess v. Northwich Local Board, 6 Q. B. D. 264. 
se Wandsworth Board of Works v. United Te 5S Co., 13 Q. B. D. 904. R- > 
3 1 — Karpers etc. of Country of London etc., 25 Q. B. D. 362, Electric 
Company v. Finchley Urban District Council, L. R- (1903) 1 Ch. 437. 
ait C) fete ag ag 
Q . b : 


h - Q: B. D. JÖN v Wire. che? yiio te aah 
ON “ET BR. ee ae, COA NS. Ft nia ae wn he oe ttt) 


() I. L. R. 2 Cal. 425. 












MUNICIPALITIES 219 


of this propérty in any way they pleased, provided they did so for the pur- 
poses of the Act.’ The High Court of Calcutta overruled the contention and 
held that the municipal commiSsioners did not have any such large power 
and that neither they nor @ fortiori their vice-chairman could stop up or 
divert publié highways. 

This view is im conformity with the decisions of English courts. In 
the case of Coverdale v. Charlton, (d) the broad proposition of law was laid 
down viz. “The Boards’ property in the street is not general property or a 
species of property known to English common law, but is a special property 
created by statute and vested in the Board for public purposes and it is limited 
by refererice to the period during which the street is used for the particular 
purpose of a highway and that period ceases when that purpose has ceased.” 

The question as regards the nature and extent of the proprictory rights 
of public bodies was gone into at some length in the Madras case which 
we have just referred to. Bhashyam Ayyangar J. after having discussed the 
leading cases in England and India summed up his Views as follows: “The 
conclusion tc be drawn from the English case-law is that what is Vested in 
urban authoritics under statutes similar to the District Mumicipalties” Act 
is not the land over which the street is formed, but the street qua street, and 
that the property in the street thus created in a municipal councilis not general 
property dr a species of property Known to the common law, but a special 
Property vested by statute and Vested in a cOrporate body for public purposes, 
that such property as it has in the street continues only so long as the Street 
is a highway and that when it ceasés to be a high way by being excluded by 
notification of Government under séc. 23 of Act. IL of 1884, or by being 
legally stopped up or diverted or by the operation of limitation (assuming 
that by such an operation, the highway can be extinguished) the interest of 
the corporate body determines, and that the clauses, directing or authori- 
sing the corporate body to sell have reference only to property absolutely 
vested in it, but as to property: in which seer ARR A it has ee to 
sell” fe) (‘2 isqic A 90) Delile 2 D; 
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Quiredis needed for a public purpose is conclusive evidence. that the land was 
teally meeded for such purpose. But this does not in a suit brought against 
the municipality for restraining it from paying for the land out-of its funds 
oust the jurisdiction of the civil courts to enquire whether it is really needed 
for the purposes of the Act. The courts. however, will not interfere with 
the discretion of the municipality in deciding whether the acquisition of the 
land ip question is needed for the purposes of the Act, if it has acted properly, 
and reasonably (/). 

A public purpose would include any purpose in which even a fraction 
of the community may be interested or by which it may be benefited (i). 
But a public purpose is bound to. vary with the times and the prevailing 
conditions im a given locality, and therefore, it would not be a practical 
Proposition even to attempt a comprehensive definition of it (j). If the 
Government's declaration in conclusive and no action of the Government 
is COlourable then no question would arise as to whether the purposes of 
acquisition fall within the expression public purpose. The Land Acquisition 
Act, 1894 is a pre-Constitution law and jt is protected from the operation of 
Act 31(2) of the Constitution and any attack on this Statute under Art. 19 
ts futile. This is more so when the right to property has been removed from 
the category of fundamental rights (k). 

Besides these landed properties, the legislature has vested in municipalities 
certain funds. Sec. 67 of the Bengal Municipal Act, (III of 1884) enacted 
as follows :- 

The municipality, it is clear, holds its funds and properties in trust for 
the purposes of the Act... Accordingly it cannot employ the same or prone 
of the same for any purpose not contemplated by the Act. 

“All sums received by the Commissioners, and all, fines paises or wall 

- Many municipality under this Act, and all other sums 

“Funds | which, under the sanction of Government, may. be 

l > transferred to the Commissioners, shall, constitute 

a fund which shall be called the Municipal Fund, and shall, together 

with all property of every,nature or kind whatsoever, which may become 

vested in the Commissioners, be under their control, and shall be held by 

them in trust for the purposes of this Act.” i esi moqor 
__ The municipality, itis clear, holds its funds a h tate n in. 


the purposes of the Act. . Accordingly it cannot employ the same or proceeds | 
of the same for any purpose not. contemplated by the Act- As. we 
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facility are questions of municipal detail, and it is not within the province 
of a Civil Court to regulate their details (/)”. 

But in a case of clear misapplication of funds, the court may stop it by an 
injunction. Thus in Vaman Tatyaji v. Municipality of Sholapur (m), it was 
held that the municipal funds could not be employed for the purpose of 
keeping a band, and accordingly an injunction was granted restraining the 
municipality from employing its funds for such purpose. 

The power to enter into contracts is one of the common law incidents 
of corporate bodies. Our muncipalities enjoy this Power of municipal 
power under certain statutory restrictions. Sec! 37 bodies to enter into 
of the Act enacted as follows: contracts. l 

“The Commissioners may enter into and perform any contract neces- 
sary fer the purposes of this Act.” 

“Every contract made on behalf of the Commissioners of a municipality 
in respect of any sum exceeding five hundred rupees or which shall involve 
a value exceeding five hundred rupees, shall be sanctioned by the Commis- 
sioners at meeting, and shall be in writing and signed by at least two of the 
Commissioners, one of whom shall be the Chairman or Vice-Chairman, and 
shall be sealed with the common seal of the Commissioners: 

“Unless so executed, such contract shall not. be binding on the 
Commissioners." 

The section lays down, first, that the contracts entered into by muncipal 
bodies must be necessary for the purposes of the Act; otherwise, they would 
be ultra vires. Secondly, that contracts in respect of any sum exceeding five 
hundred rupees, or which will involve a valve exceeding five hundred rupees 
shall be accompanied by certain formalities. Our courts, following English 
decisions, have construed these formalities as imperative and have required 
substantial compliance with them. In the absence of such compliance 
the contract is void. The courts have gone so far as to exempt the 
municipality from any liability whatsoever, even in respect of what has been 
done under the contract, on the ground that the provisions laid down by the 
legislature “have not been observed. Thus in“ ‘Radhakissen Das v. The 
Municipal Board of Benares (n), the court held that where a contract had not 


() Sastri Ram Chandra v. The Ahmedabad Munic polity. L. L. R. ‘24° Bom. p- 600 
at p. 606. 
ib age, at -General ~v. Aspi ul, 2 &C 6 > 
orney-Genera ei 
= Mayor of le. 4 My. & are My 5 s13; trarnes-Generat x. TAR 
i G Radhakissén Das v. The nakicipail Biar bf tis R. 27 All. p. sz! $ 
poa p a a a. 













F åd. 360 
Ahmedabad Mun v. Submanji, UL. R. 27 a ap 
Barrackpore Municipality v: A [ ; 
E% "But see aram V. 


os JY $ ie l Q. B.. 
sir ter 2 L R a pp. Cas, 317 = ae D 


fas Cea eB Kt ie 3% ra 








222 LAW OF ULTRA VIRES 


been entered into in the manner provided by the legislature, no suit could be 
maintained in respect thereof, even though there had been part performance 
of the contract and the plaintiff was claiming merely for the value of work 
done and of materials supplied, notwithstanding the provisions of pestiqae 
65, 70 and 72 of the Indian Contract Act. é 

Of the many powers that have been conferred on municipal bodies, the 
most important, as wellas the most formidable, is 
power to tax those who are within their jurisdiction. 
We have already seen that the charter of the East 
India Company establishing the municipality at Madras authorised the 
Mayor and Aldermen to levy taxes for certain purposes. Our modem 
municipalities are vested with a similar power by the legislature which has to 
be exercised under certain restrictions. 

The power to levy rates, taxes, tolls; ciistoms, ete. from the king's 
subjects was not one of the ordinary incidents of corporate bodies. Whatever 
may be the powers individually possessed by corporations which exist at 
common law, or by prescription orimplication, there is no doubt that statutory 
corporations can exercise no such power as levying of rates and taxes, etc., 
unless authorised by statute to do so; and that “if a corporation established 
by Parliament is empowered by statute to impose certain tolls upon thése who 
make use of its property, etc., it cannot impose any further tax wpon them and 
claim anything beyond that which the statute empowers it to claim (6)”. 

Section 85 and 86 enacted as follows: 

“The Commissioners may, from time to time, at a meeting convened 
expressly for the purpose, of which due notice shall have been given, and 
with the sanction of the Local Government, impose, within the limits of the 
municipality, one or other or both of the following taxes: _ 

(a2) a tax upon persons occupying holdings within the municipality 
according to their circumstances and property within the municipality: _ 

Provided that the amount assessed upon any person. in. respect of the 

occupation of any molding shall not be more than cehtystaur FUESE per 


Power of municipal 
bodies to impose taxes. 
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following tax, fee, tolls, and rates, or any of them, be levied within the limits 
of the municipality in addition to either of the taxes mentioned in the last 
preceding section— 

(a) a tax on carriage, horses and other animals named in the fifth 
schedvle: 

(b) a fee on the registration of carts; 

(c) tolls on ferries and (subject to the provisions of sections 158 and 159) 
tolls upon bridges and metalled roads; 

(d) a water-rate not exceeding seven and a half per centum on the annual 
value of holdings when the houses and lands are situated in streets supplied 
with water, and not exceeding six per centum when the houses and lands are 
situated in streets not so supplied; 

(e) a lighting rate not exceeding three per centum on such annual value; 

(f) a fee for the cleansing of latrines; 

Provided that the taxes mentioned in clauses (d), (e) and (f) shall not 
be levied in any municipality unless the provisions of part VII in respect of 
clause (d) or of Part VIII in respect of clause (e), or of Part IX in respect 
of Clause ( f ), shall have been extended, wholly or partly, to such munici- 
pality in the manner hereinafter provided.” 

The sections empowered the commissioners (1) to levy a tax cn occupiers 
of holdings within the municipality according to their circumstances and 
property within the municipality; (2) to levy a rate on the annual value of 
holdings within the municipality; and (3) to levy certain taxes, fees and tolls 
on carriages, horses, carts, bridges, etc., and certain rates to defray the ex- 
penses of water and light supply. Their power, it should be observed, was to 
be exercised subject to the sanction of the Local Government and to the 
provisos, already mentioned, as also strictly in conformity with the pro- 
cedure laid down. It is a well established principle that in construing these 
provisions which invest the commissioners with power to tax the subject, 
the courts will scrutinise them most closely and construe them with the utmost 
strictness (p). In levying any rates, taxes, etc., the commissioners are bound 
to observe the necessary formalities. Where there has been any ommission, 
the tax is illegal and no one is bound to pay it. This was laid down in Leman 
v. Damodaraya(q). The Act of its own force creates neither any taxes nor 
any tax-payers, but provides that if the proper measures are taken, both may 
come into existence, and empowers the Commisoiners to take these 
measures. There is no provision for taxing at all otherwise than by pre- 
prescribing the machinery. If it does not exist, there can be no tax at all; 
nor unless it is applied can there be any debt due from any person. 

This has been followed in Joshi Kalidas Sevakram v. The Dakor Town 
Municipality (r). In this case, the muncipality, under the powers conferred 
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upon them by Bombay Act VI of 1873, convened a meeting at which it was 
resolved to impose a house-tax. Notice of the meeting was not sétved on 
three of the commissioners and no notice specifying the business to bë 
transacted therein was posted up at the Kachari as required by see I, cl. I 
of the Act. The plainfiff sent a notice to the municipality impeaching the 
legality of the tax. He paid the tax and then sued for a refund. Itwas held 
that the provisions of sec. H, cl. T, as to notice of meeting were not directory, 
but obligatory, and that notice to aH the commissioners of the meeting at 
which the taxing resolution was passed being a material part of the machinery 
provided by the Act for imposing a legal taX was a condition precedént to 
the validity of that tax. The tax was consequently declared illegal, not- 
withstanding that the tax had been sanctioned by the Local Govérnment. 
But it is for the person who alleges illegality to prove that the regular 
procedure for imposing a tax has not been followed. In the absence of 
such proof the Court will presume that the municipality has used the regular 
procedure and that the common course of business has beén followed in the 
case in question. ` 
Along with the power of taxation, the municipality possesed certain 
powers of a quasi-judicial character which authorised it to determine the 
ange amount of tax etc., that may be levied in a particular 
~ precept es “hs case (s). The Act makes the decisions of the 
matters of taxation. municipality on questions of assessment final, except 
in regard to certain matters which Wwe shall notice 
presently where the civil court is entitled to interfere and set aside the assess 
ment made by the, , municipal authorities. ne 113-116 abe is 
as follows: > Se 
y person who is dissatisfied with the amount assessed upon him or 
with the valuation or rating of any holding, or who disputes his occupation 
of any holding or his, liability to be assessed or rated, may apply to 
the Commissioners to review the amcunt of assessment, valtiation, or rating 
or to exempt him from the assessment or rate (ñ. ed ite 
__ “Every application presented under the last preceding’ section “shall 
fa heard re A determined by not less than aaae se el von 


ie oie on el 







ioners at a meeting. 
r taking such evidence and making such 


RA may “pass Such order. ast F 
lication. i 
DARTER or of a Siti 


Plin all, t , bav ta T 











E 2 ¿ftor exte Aa 1 s'o 
in his Act, no AA ‘shall ‘shall be 





MUNICIPALITIES 225 


the expiration of one month from the date of publication of the notice requir- 
ed by section 112 relating to the list containing the assessment, valuation or 
rating in respect of which the application issmadey or after the expiration of 
fifteen days from the date of service of the first notice of demand for payment 
at the rate in respect of which the application is — whichever period shall 
last expire (v). 

“No objection shall be taken tò any assessment of tating in any other 
manner than in this Act is'’provided (w) 

There has been a large niimber or decisions on the Lsabicet of the powers 
of assessment, valuation and rating possessed by municipal bodies and on 
the jurisdiction of civil coufts to inquire into their” Jurisdiction of civil 
validity. The law on this point has been through- courts to inquire into 
out uniform and consistent. It may be enunciated matters of assessment, 
thus: a civil court is bound to actept as concfusive Valuation, rating ete. 
the assessment, valuation or rating made by the municipality, being the only 
authority on whom the power of making the assessment etc., has been placed 
by law and cannot substitute for that assessment etc., one made by itself: 
and further it ought not to interfere with the rriuti¢ipal assessment etc., 
unless the rules prescribed by the law for making the assessment etc., Have 
been broken or unless there has been malafides or manifest ertor (x). The 
question now is, what are the circumstances in which the Civil court is entitled 
to interfere with the decisions of wpa ys bodies a quesi of assessment, 
valuation or rating. They are— ~~" s 

(1) where there is no legal'tax tő pay; Saleen i ee wal 

(2) where there is no liability to pay: ad A E 

(3) where the assessment, ‘valuation’ or rating ii been made on wrong 

basis or principle. 

| We have already considered this point in the two cases We have cited — 
Leman v. Damodaraya p and Joshi aia Sevakaram v. _Dakor “Town 
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secondly, the question as regards the liability to pay. When the person 
assessed disputes the amount of the assessment, valua- 
tion or rating, he has no other remedy except what is 
provided by sections 113-115 of the Act. But where 
the person assessed disputes his liability to pay, then notwithstanding 
the above mentioned sections and sec. 116, the court will inquire into the 
question of his liability. The municipality cannot get hold of any person 
they please and assess him, and then plead under section 116 of the Act 
want of jurisdiction of the civil court to question its conduct. As the section 
was originally framed it was somewhat ambiguous and was as follows: “No 
objection shall be taken to any assessment or rating, nor shall the liability 
of any person to be assessed or rated questioned in any other manner or by 
any other authority than in this Act is provided.” On the strength of this 
section, the Municipality of Barisal contended that the civil court had no 
jurisidiction to question the assessment of the municipality, even though the 
allegation was that the person assessed was not liable to pay, as he did not 
occupy any holding in the municipality within the meaning of sec. 85 of the 
Act.. Beverley J. overruled the contention on the ground that the word 
“liability” in sec. 116 had no applicatior to a dispute as to whether a person 
assessed to a tax did or did not occupy a holding and held that a suit brought 
to set aside an assessment on the ground that the person assessed did not 
occupy a holding was not barred by the provisions of sec. 116 (a). 

Since this decision, the section has been amended by leaving out the 
words, “‘nor shall the liability of any person to be assessed or rated be 
questioned”’.. . .“‘or by any other authority.. The section as it stands now 

_makes it absolutely clear that the civil court has jurisdiction to entertain suits 
to set aside a municipal assessment on the ground that the person assessed 
is not liable to pay and to set aside the assessment, if the ground has been 
made out. 

Thus, in Tuticorn Minicipality v. South Indian Railway (b), where a 
tax was levied upon a person who was entitled to exemption under the Act, 
it was held that a suit to set aside the assessment would lie. Similarly in — 
Corporation of Calcutta v. Standard Marine Insurance Co. (c), where the 
_company had been taxed under sec. 87 of the Act, it was held that they were 
‘not liable to be taxed as they did not have any place of business within the 

finit, of the Calcutta Municipality but carried on business by their agent at 
; ffices of the latter. 

Pr’. We have said that the civil court will not challenge a ian 
b valuation. or rating where the dispute is one as regards the 
Where ‘the assessment amount. But even here the court will entertain a 
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etc. has been made ona suit if the complaint is that the amount assessed has 


Where there is no 
liability to pay. 
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authorised by the Act. This was laid down by the Calcutta High Court 
in the case of Nando Lal Bose v. Corporation of Calcutta (d), and followed 
ever since. There the plainiffs’ house was assesssed on a wrong basis Chief 
Justice Garth held that “the authority of this Court to remove the 
proceedings of inferior courts in the exercise of their judicial function is 
United fo) Uist 2. Ti Dai MASS WA Na if the commissioners were 
exceeding the jurisdiction in making the assessment it seems clear that we 
have the power to quash it upon certiorari, in spite of sec. 17 in the Calcutta 
Municipal Corporation Act, 1876.” 

The two important cases which have settled the law on this point are 
Navadwip Chandra Pal v. Purnananda Saha (e) and Kameswar Prosad v. 
Bhabua Municipality(/). 1f the former case, the m nicipality had split up one 
holding with one assessment into two holdings with two assessments and thus 
claimed a larger amount than was legally due. It was held that the assess- 
ment was ultra vires and was not binding. In the latter case of Kameswar 
Prasad the commissioners purporting to act under sec. 85 had assessed a 
person upon his property and circumstances not only within the limits of the 
municipality but also outside those limits: The assessment was set aside as 
ultra vires and illegal. 

The question as to the jurisdiction of the civil court to challenge 
muncipal assessment was discussed at some length by Mukherji J: in the 
well-known case of The Chairman of the Giridi Municipality v. Srish Chandra 
Majumder (g). The learned judge, after having gone through — English, 
American and Indian decisions, summed up his conclusions as follows: 

“It has been repeatedly ruled that errors in assessment which constitute 
irregularities merely and do rot go to the ground-work of the tax and render 
the assessment void, can be corrected only in the manner provided by statute 
which creates the authority and the remedy so provided must be treated as 
exclusive. On the other hand where the defects in assessment are jurisdic- 
tional, rendering them void, the persons aggrieved thereby are entitled to 
invoke the ordinary judicial remedy, and all clear violations of law give rise 
to jurisidictional question. In other words, while mere erroneous exercise 
of judgment is not reviewable by the civil court, any excess of —_———— 
Makes the act liable to challenge.” 

To make the law on this point still clearer we shall now give a wth 
of cases where the decision of the municipal authority has been held conclusive 
and not liable to be challenged in a civil court. | F L TS. 

v1 We mow come to deal with the ee powers which have 
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character. The municipality is vested with a discretion as to whethér it 
should exercise any of its powers in a particular case. Itmay be responsible 
to the Local Government for its failure to exercise its powers for public 
benefit. But it is not responsible to any private person for any such failure, 
even if the latter has been put to any loss thereby. Thus under the old sec- 
tion 339 of the Bengal Municipal Act, 1884, the district municipality had an 
absolute discretion in the matter of granting licenses to the owners of markets. 
The section ran as follows: 

“Every licence granted under this part shall be liable to the payment of 
a fee not exteeding twenty rupees, and shall be in force untill the end of the 
year, and the commissioners may grant such licence, year by year, on the 
certificate in writing, under the hand of the chairman, annually renewed, that 
the land is fit to be used as a market for the sale of provisions as aforesaid.” 

The section came up for construction in Maran v. The Chairman of 
Motihary Municipality (h). There the municipality had by refusing sanction 
put an end to an already existing market to the profit of a market established 
by itself. Pigott, J., held that “it is within the discretion of the commissioners 
to grant of refuse a license,” and that the Act afforded no: remedy to 
aggrieved persons. The decision was followed in a similar case which came 
up before Princep and Amir Ali JJ. Both the Judges were of cpiniom “that 
aitisentirely within the discretion of the muncipal commissioners to grant or 
wefuse a license and courts have no longer a jurisdiction to control such power, 
however arbitrarily exercised (i). 

Since these decisions, the Amending Act of 1894, sec. 91, has introduced 
after the words and the commissioners” in the section 339 as quoted above the 
‘foliowing clause for the purpose of safe-guarding the rights of the owners 
of already existing markets 

_ | “Shall as regards markets lawfully established at the time of gies extens- 
a part to the municipality, and in all other cases.’ ; an er 
©) © Under the section as it thus stoods, the municipal authorities were 
irnn grant a license to the owner of an already existing market; pro- 
vided the necessary certificate was forthcoming, dut could. exercise their 
"discretion as regards other kinds of markets. - ragt To 
Secondly, municipalities enjoy a discretion as to how they should tiii 
‘their powers. The legislature has entrusted them with certain duties to be 
sdìschargeđ consistently with certain prescribed powers. So long as they 
keep within their powers, they are the sole judges of how.they should perform 
‘their duties. ihe, civikenun will not take ‘the place of a- eee and 
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interfere. This principle has been established by a series of decisions, 
English and Indian. 

Thus in Duke of Bedford v. Dawson (g), Jessel M. R. while construing 
the expression “for the purpose” observed as follows: ““This means that when 
the words ‘for the purpose’ are used, that does not imply what the plaintiff 
or some one else think the purpose, or what the court may think is the purpose, 
but it means what the public body entrusted with the power by the legislature 
may in their honest and reasonable exercise of judgment think necessary 
for the purpose. They are to be the judges, subject to this, that if they are 
manifestly absuing their powers, and purporting to use the law for a purpose 
for which manifestly it is not intended, the court will say it is not afair and 
honest judgement and will not allow it.” 

Similarly, in a somewhat later case (k) which we have already cited, 
the House of Lords laid down the principle that if municipalities use their 
statutory powers bonafide and reasonably their action as to the mode, of 
acting cannot be challenged. In that case, Lord Lindley, J., observed as 
follows: “Matters of detail, of taste, and of expense in executing 
works authorised by statute are left to the constructing authority; and their 
decision on such matters is not open to review in an action for an injunction, 
unless the court is of opinion that the statutory authority ts a mere porcine te 
screen an unauthorised work”. 

In this country there have been a large number of cases where the exercise 
of powers of municipal bodies has been challenged by private persons but 
upheld by the court on the basis of the principles enunciated above. 

Section 175 of the Bengal Municipal Act, 1884, authorised the commis- 
sioners to require owners or occupiers of any land to do anything to it or 
to execute any work in respect of it, provided the cost does not exceed the sum 
of Rs. 300 If the work is not done within the time specified in the requisi- 
tion, the commissioners, under section 180 of the Act, may enter upon the 
land and “‘perform all necessary acts for the execution of work or doing) of 
the thing required.” It was held in Re Joges Chandra Dutt (1), that 
under the section the municipality has a discretion both as to the o 
upon which they should proceed and as to the manner in which they 
proceed and as to the manner in which they should do soz «> ady A soHtT 
=e Similarly in F. W. Duke vy. Rameswar Melia (m), where ros 
contended that the municipality had no power to order the opening of a 
bustee-road on the ground that such an opening was meric on 
held that it had no jurisdiction to try the question v whether the 
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Ahmedabad Municipality (n), which was decided by the Bombay High Court. 
There the question raised was whether the removal of a particular building 
was required for the purpose of public convenience. The court held that 
“the legislature has confided to the municipality, and the municipality 
alone, the duty of deciding what measures within its legal powers are for um 
public convenience, and its discretion is not subject to control by the courts.” 

Thirdly and lastly, it is an established principle of law that municipal 
corporations will be allcwed in the exercise of their powers, a much greater 
freedom than will be accorded to ordinary commercial corporations under 
similar circumstances. This was clearly enunciated in the well known case 
of Gallowar v. Mayor. etc.. of London (oe), and has been followed ever since 
in England and in this country. Following this case the Bombay High 
Court laid down the principle in Ollivant v. Rahimtula Nur Mahomed (p) that 
“where an Act gives power to a municipality or corporation for the publie 
benefit, a more liberal construction should be given to it than where powers 
are to be exercised for private gain or other advantages.” In that case, the 
eaves of two of the plaintiffs’ buildings projected two feet over the street 
and descended to about two feet and nine feet respectively above the level 
of the roadway. The municipality ordered the plaintiff to remove the eaves 
as constituting an obstruction within the meaning of section 195 ef Act IH 
of 1872 and Act IV of 1878. It was held that for the eaves to constitute an 
obstruction within the meaning of the section, it is not necessary that there 
should be a real practical inconvenience to the public traffic in the street. 
Traffic along the street means traffic along the whole of the strect, and the 
eaves were considered to constitute an obstruction to traffic in the part of 
the strect over which they projected. 


Here the municipality had the power to order the removal of obstruc- 
tions to traffic in the street. The court decided that that power could be 
exercised, when there was some obstruction, even though the obstruction did 
not cause real practical inconvenience to the public traffic in the street... |. 


Not only would the powers of municipal bodies be construed more 
liberally by the court than those of private corporations, but the proceedings 
of the former will be criticised less rigorously than those of the latter- 
Thus in the case of Lord H. Ulick Browne v. Womesh Chandra Roy (q), where 
the srethicipal authorities, acting under Sec. 73 of the Bengal Municipal 
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Act 1864 (r), had entered upon the defendant's land and cleared away the 
jungle growing on it, it was held that they were entitled to do so on the report 
of their medical officers and that they were not bound like a judicial officer 
to summon each individual and to sit and hear evidence on both sides im 
the presence of the parties concerned and further that they were not bound 
to inspect each particular spot of land personally and individually and to 
ascertain by evidence whether the jungle growing there was injurious to,the 
health of the neighbourhood or not. 

We shall now consider powers of a quasi-legislative character which 
have been conferred on municipalities. They relate to the making of rules 
and bye-laws. A municipal body as also other cor- Bye-laws 
porate bodies have, in common law, the power of 
making bye-laws. But there is this important difference between the bye- 
laws of municipal corporations and those of nonmunicipal corporations, 
viz., the bye-laws of the latter are obligatory on its members only, but those 
of the former are obligatory upon all the inhabitants of a district over which 
they have jurisdiction (s). In this country, the power of making bye-laws 
has been specially conferred by legislation. Sections 350 and 351 of the 
Hengal Municiapal Act, 1884, enact as follows: 

“The Commissioners of any municipality may, from time to time, at 

a meeting which shall have been convened expressly for the purpose, and. 

of which due notice shall have been given, frame such bye-laws as they deem. 

fit, not being inconsistent with this Act or with any other general or special, 

law for— raf 

(a) regulating trafñc, and for prevention of obstructions and encro- 
achments, and of nuisance on or near the roads; 

(aa) prohibiting the letting-off firearms, fire-works, fire-balloons or’ 
bombs, except (i) with the permission of the commissioners or a 
member of the Ward Committee or a municipal officer empowered - 
by the commissioners in this behalf, and (ii) on payment of fees’ 
at such rates as may be sanctioned by the commissioners at a. 
meeting; Viet 

(b) regulating the use of, and the prevention of nuisances in regard); 
d to public water-supply, bathing and oo places, o_o 
channels, tanks and wells; ob zirh 
(c) regulating the disposal of sewage, offensive niatter, onak of 
animals, and rubbish, and the management of privies, drains, = 
cess-pools and sewers; 
(d) regulating cremations and burials and the disposal: of corpses; 
(e) preventing nuisances affecting the public health, “safety or 
convenience; and nes mees 
(f) giving effect to the objects of this Act;. phen eT fol 
o> a ate “and may, be such bye-laws impose = ee a 
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such reasonable penalties as they think fit, not exceeding the sum 
of fifty rupees for each offence ree 


and, in case ofa continuing offence a further penalty notexceeding twenty, 
rupees for each day after written notice of the offence from the commissioners.’ 

Bye-laws madeunder this Act shall not take effect unless and until they’ o 
have been submitted to,.and confirmed by the Local Government, nor shall’ 
such bye-laws ‘be confirmed—» 

unless one month at least before the making of the diaptreation: sities 
of the intention to apply for confirmation has been given in one or more of 
the local newspapers circulated within the municipality to which such bye- 
laws relate, or if there be no-’such newspapers, then in such manner as the 
commissioners may direct}; and unless; for one month at least before any 
such application, a copy of the proposed bye-laws has been kept at the office” 
of the commissioners, and has been kept open during the office hours thereat 
to the mspection of the inhabitants of the municipality to which such bye- 
laws relate, without fee or reward. ) 

The Local'Government may cancelits ¢onfirmation of any such bye- 
law, and thereupon the bye-law shall cease tõ have efect.” 

It follows from the general principles of ‘the doctrine of witra vires that 
municipalities in this country could'make bye-laws only m regard to matters 
specified Obove, as alSo in the manner prescribéd~ ‘The bye-laws to be valid’ 
must keep within the limits imposed by the legislature. No doubt, the courts” 
as a fule deal with them more generously than with private corporaticns. 
But this will not protect them from the interference of the courts of law if 
their bye-laws manifestly go beyond the prescribed limits (r). 

Sec. 350 enacts that “the “commissioners! T... may... T: frame such 
bye-laws.. . . - not being inconsistent with this Act or with any other general 
or special law.” Bye-laws are inconsistent only if they alter and thereby 
contradict the Act, and im determining this, the object and policy of the whole 
Act'must be considered (x): Further, bye-laws must not be inconsistent with aa 
amy other’ general or special law in force inthis country. This prevents a 
municipalities from making bye-laws, the effect of which would be to make x we 
thatlawful which is by generat orsome special law unlawful or that unlawful 
which the general law er some: special law declares to be ae rae Bee i, 
rs does not erat them from meres new offences (wy. net 
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The courts require strict adherence with the procedure, any substantial 
deviation from it being considered fatal.to the validity of the: bye-law im 
question (x). There is one important point in connection with the procedure 
which is worth our consideration at this\stage viz., necessity of confirmation 
of bye-laws passcd by municipalities by the docal Government before they 
become operative.. It should be borne in pind that the confirmation by the 
Local Government of a bye-law..which.is ultra vires of ilegal doesnot make 
it intra vires or legal or operative. This,has been) the. decision of English 
as also of Indian courts (y). 

Beside fulfilling the statutory requirements laid down by the legislature; 
the bye-laws of municipalities must fulfil the requirements which are insisted 
on by common law. The bye-laws,of municipal corporations as also. of 
other corporations must be just and reasonable (z). A bye-law which is 
manifestly partial, and unequal! in its operation between, Gifferent classes or. 
unjust or made in bad faith or clearly involving unreasonable interference, 
with the liberty of those subject to it will not be supported by courts of law (a). 

There is a class of bye-laws which are rather closely scrutinised. by ithe. 
courts of law, viz., those that seek to interfere. with the rights and liberties. 
of those who are subject to them (5). A very strong and decided opinit 
was expressed on this point in an Allahabad case (c) the main facts of which 
were as follows: The plaintiff was the owner of a long established market. 
The municipality of Cawnpore established a market of their own and wanted 
to close the plaintiff's market. Sec. 55 of Oudh and N. W. P. Municipality 
Act authorised municipalities to make rules prohibiting or controlling the 
establishment or maintenance of markets and controlling their management. 
The old rule which the Cawnpore municipality had framed under this 
section did not permit them lawfully to close the plaintiff’s market; so they 
got a new rule passed, with the sanction of the Local’ Government, to the 
folowing effect: “No pérson ‘shai? establish or M&intain a lie marker” 
ete. ....in any place without the’S4nction of the ‘Board © except iiaee 
such conditions as the Board may from time to time pres : 
with this rule the municipality preceeded to close the ’plaintiff’s market. 
The latter brought a suit for injunctions’ Edge, C. J., and Blair, Wy, who“ 
heard the appeal, after characterising the conduct of the municipality as not! 
altogether free from considerations of a malafide character pees 
follows: “In our opinion,....it never could have been the intention e- 
perki give power to a Municipal eat PE which 

O.F.v. Yusuf Khan, 1, L.R. A ; 
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enable them to confiseate private rights in markets, where the holding of the 
market and the maintenance of the market could not be objected to on 
public grounds without making any compensation to the persons Whose 
fights are affected. But until the legislature tell us that it was the inten- 
tion to confer upon Municipal Boards the power to confiscate privaté rights... 
and to do so without paying any compensation, we must construe clause (e) 
im such a Manner as not to cast slur upon the legislature of having worked a 
éross injustice, and we do so construe.” 


We shall notice another case decided by the Bombay High Court (d). 
There the municipal commissioners acting under sections 6 and 7 of Bombay 
Act XXVI of 1850 had conferred on their managing committee the power 
to try persons Charged with having broken their rules or bye-laws and to levy 
fines Upon them. It was held that municipal commissioners appointed 
under Bombay Act XXVI of 1850 had not by that Act conferred upon them, 
mor were they entitled to assume, judicial powers with reference to breaches 
of rules or bye-laws made by them under the Act and that accordingly rules 
made under the above Act which purported to give the managing committee 
the power to try offenders against such rules and to levy fines upon them were 
ultra vires and illegal. 

When a taxing authority is called upon to assess the tax based upon 
annual letting value he does very wrong if he rates as if he were dealing with 
the question for the income tax (e). So where a Cantonment Magistrate 
under section 22 of the Cantonments Act (III of 1880) assumes power that 
the law has not given him and calculates the tax not on the annual value, 
but on some strange and novel method of his own, the enhancement is 
ultra vires (f). 

In many. Provinces, the law relating to Municipalities has. been 
re enacted. in Madras, see City Municipal Act (IV_ of 1919), Dist..Muni- 
cipalities Act (V of 1920), in United Provinces, see Act II of 1916, in the 
"BRED Act IH of 1911. rex See 

. In. Srinivasa Vs Rathnesabapathi a the: |. council of a municipality 
an te Madras Act IV of 1884, entered into a contract for the lighting of the 
town whereby it was provided that the deposit made by the contractor should” 
be forfeited on any default made by him in carrying out the terms of- 
the contract. One holding a decree against the contractor attached the 
amount of the deposit.in the hands of the municipal council, but the council 
subsequently passed a resolution in July 1888 declaring that the amount of 

me sderenib had been forfeited. The decree-holder having purchased 
r his right to the pases question now sued in 1890 to recover 
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it from the municipality: It was held that the provision for forfeiture in the 
contract was penal and unenforceable and consequently that the resolution 
of July 1888 was ultra vires. 

In Govardhandas Goculdas Tejpal v. `The Municipal Commissioner (h) 
under section 158 of the City of Bombay Municipal Act, (Bombay Act IH 
of 1888) the following general conditions were prescribed by the Standing 
Committee with reference to claims for drawback of the general property 
tax leviable in Bombay: 

(1) “Except with the special sanction of the Commissioner, no claim 
for draw-back shall be entertained unless submitted to the Commissioner 
nét less than 30 days before the commencement of the half year to which 
such claim relates. 

(2) Drawback of the one fifth part cf the general tax shall be sanctioned 
by the Commissioner in cases falling within either of the following classes 
and in no others— 

(a) Chawis or buildings let out for hife in single rooms either as loading 

or godowns for the storage of goods. 

(b) Preperties which, in the opinion of the Commissioner, are ustally 

or frequently vacant either wholly or partially. 

(3) No sanction for drawback shall extend or apply to any floér on 
which trade or manufacture is carried on, or any goods are sold.” 

The Commissioner having refused to sanction a drawback of the tax 
feviable on certain properties of the plaintiff on the ground that they did 
not fall within the terms of the above conditions, the plaintiff filed the suit. 
It was contended in his behalf that the second and third of the above condi- 
tions were bad, and that the Standing Committee could not by so-called 
general conditions limit or curtail the right given to tax-payers by section 158. 
ft was held that the conditions prescribed by the Standing Committee were 
not witra vires and that the Commissioner was justified in refusing the draw- 
back. - Jaen “fe 
“o In Emperor v. Nadirsha H. E. Sukhia (i), the accused was convicted and 
fined Rs. 25 for not complying with a notice issud by the Municipal Commis- 
sioner of Bombay under section 231 of Bombay Act III of 1888. The notice 
required him to make an open drain im the gully on the west of his premises, 
this drain to be so constructed as to adjoin the west wall of his building. 
It wag held (reversing the conviction and sentence) that the notice was 
vires inasmuch as it required the accused to construct a drain, adjoining 

CHIEE Ball of Ths Prone a are TIESA 
“Jn Emperor y. Nagindas Chhabildas (i), where accused rented a’ hop 
in d public street and projected therefrom a shopboard into the street withou 
having obtained permission of the Municipality and without paying the fees 
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tion for offences whder section 113 and 122 of the Bombay District Munici- 
palities Act, 1901, the contention that bye-law 10 was alfra vires was not 
accepted. gl 3 

im Godhra Municipality v. Hira Lal (k), œ person was» charged! with 
building a house without permission, while a permission granted 3 years 
before was limited only for six months. Heaton J., said that the Mnicipality 
had power to say that a work to which it gave permission under section 96 
of the Bombay District Municipalities Act (III of 1901) should be begun 
within a certain time, but doubted if “the Municipality has power to say that 
a work must be finished within a given times” Hayward, J., said. thata time 
limit was not contemplated by the Legislature in enacting that.section and 
that such a limit contained in a permission to build was ultra vires 4i)» 

The provisions of S. 15 of the Calcutta Municipal Act do not apply to 
the appointment of Municipal officers and servants whose appointment are 
expressly provided for by Chapter VI of the Act. Under S. 65.of the Act, 
the Chariman,may appoint officers. and servants on a salary below Rs. 200 
a month, but such appointmentis subject toan annual sanction by the General 
Committee; any appointment made outside the terms authorised by the 
section is ultra vires (m). 

Rule Lof the Rules framed by the Gaya Municipality, under the powers 
vested in them by section 241(d).of the Bengal Municipal Act (IID) of 1884 
is nat u/ira vires or unreasonable. Section 241(d) indicates the time or founda- 
tion upon which a Municipality should frame their rules. _ If they exceed 
their jurisdiction and the limitation imposed upon them by the section, then 
these rules will be ultra. vires.. An order therefore made by the Municipality 
toa house-owner;to leave an open space between, the external wall of his 
house and the drain adjoining the road is not illegal (73), 


anw Under Section 116(1)(j) of the Berar Municipal Law, 1886, a committee 
is empowered. to make rules for certain purposes and, generally for carrying 
out the purposes of the municipal law, but it does not, even by implication, 
authorise a committee, to make a bye-law depriving the public of a Right ions 
enjoyed by it. A Dbye-law made by the,Camp Municipal Cor mmitte 
roati under Sections 79 and 116 of the said Act, prohibiting w 
limits. of. that Committee, a particular class of traffic on, ‘certain specifies 
ads, the effect of the bye-law being to deprive the public ofa right, in a 
of the prohibited traffic which it had long enjoyed, the bye- re 
ultra vires, a convicticn for a breach of its terms cou 
maintained. The mere fact of the Local Government having si 
appr: roval to a a bye-law. would not render the bye-law valid, i in th 
7 a unmistakeable_ language in the Act SHPOTEHPE a cor | ee 
oe ch | bye-law (0). qhi hinu tE o ATY mas aaa r 
2 SHCA) Wl) aif) FIA nn ety et Thora mdi ni i 
(d) Q. E.v. Thakordas Rat. i. Cr. Cas. 684. 
(m) Dedar Nath Bhandary. v. The Corporation Calcutta. 34:Cal.863. `i 
(n) Chairman, Gaya Municipality v. Sukan singh, 37 1. C. 854. =e 
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By one of the bye-laws of the Delhi Municipality framed under section 
188 of the Punjab Municipaf Act, “occupiers” of stables used for more than 
six animals were required to obtain a license from the committee, and the word 
“occupier” was defined as meaning “the person who 1s ‘responsible for the 
letting Gr sub-letting cf the premises to the person in charge of animals, and 
many include the owner.” The Municipal Act itself im paragraph) (10)_of 
section 3, however, defined “occupier” as including an ownerin actual occupa- 
tion of his land or building, etc. The petitioner was owner of»stables 
which had been leased to one R M and in which more than six animals,were 
stabled without a license. The petitioner was fined Rs. 10 for a breach,of 
the byé-laws. It was held, that the definition of “occupier” as given in the 
bye-laws cannot be enforced so far as it is inconsistent with that given in 
the Act itself. The bye-law making the owner responsible in a case where;he 
is not in actual occupation and has no power to control the acts of his tenant 
with regard to the use of the premises leased is manifestly unjust.to the owner 
and hence unreasonable, and the English law as to the necessity-of, bye-laws 
being reasonable is applicable to bye-laws framed in the exercise of their 
statutory powers by Municipal Boards in India(p). A att 
The jurisdiction of the civil courts is not outsted when the pate be is, 
whether a partfcular tax purporting to have been imposed under the Berar 
Municipal Law has any legal existence. When the levy and assessment of 
any tax by the committee, purporting to be done under the authority of the 
Berar Municipal Law, is alleged to be ultre yires the civil.courts haye,.juris- 
diction to entertain the suit. Where the committee acted ultra vires and char- 
gedincome not liable to tax, the civil court has jurisdiction to entertain the 
suit and to direct the refund of the amount realised in excess. It is not compe- 
tent to a Municipality in Berar to assess to tax professional income derived 
by the assessee outside the municipal limits, whem such income is not. brou- 
ght into or mixed up with the income arising within the muncipality (q)...__, 
An assessment of tax made under section 85 of Bengal Municipal. Act 
(HE of 1884) is fimal orly when that assessment. is, based upon | the 
circumstances and the property of the assessee within the municipality. 
‘Where the assessment is not in conformity with the statutory provisions. 
is ultra vires, section 110 of that Act does not operate as a bar to the- re- 
opening of the question of the amount of assessment im a civil court, merely 
because the assessce applied under section 113 to the commissioners to review 
the amount of assessment, and the application was heard by them under 
‘section 114, and was disallowed. In an action for the recovery of tax, the 
‘assessee can urge that)the assessment of tax was wlira vires (r). :-¢3 j 0o yy 
Nubhan a vile) es ot el te sasssa ce bois ens SAY AO an? 
(p) Joti ae v. Crown, 2 Lah. rit I. Cipy 
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The accused was convicted and sentenced for the offence of storing, and 
selling grain wholesale within the Cannanore Municipal limits without the 
license of the Municipal Chairman under Sections 249 and 338 (b) of the 
Madras District Municipalities Act (V of 1920) contrary to a notification 
issued in July 1920 by the Municipal Council constituted under the.repealed 
Act of 1884 purporting to act under S. 249 of the new District Municipalities 
Act (V of 1920), some two months before the new Act was put in force. On 
revision it was held that the notification was not a valid one under the new 
Act because the Council purported to act before the new Act came into force 
and the notification was therefore invalid and consequently the accused was 
not guilty of the offences under the new Act. The fact that the petitioner was 
in no way prejudiced is immaterial when the question arose in connection 
with the application of a penal provision as a strict construction of the law 
is required in such a case. The notification cannot be supported asa “‘rule’’, 
“bye-law” or “regulation” under the proviso to S. 365 of the new Act, as the 
conditions requisite for that purpose are not satisfied (s). 

The Bengal Municipal Act of 1884 was in force for nearly. 50 years. 

The Act naturally failed to provide for several new developments in municipal 
administration which merited the attention of even petty municipalities and 
à necessity was accordingly felt for a modern Municipal Act operating in 
all areas which enjoyed a municipal constitution. 

The somewhat inconvenient arrangement of the Act of 1884, whereby 
the provisions regarding the constitution, procedure and various simple 
measures of sanitation and improvement applied to all municipalities, while 
other parts containing important administrative provisions applied» when 
expressly extended, had its basis in the existence which in 1876 were first 
brought within the scope of a single Act. | 

Accordingly Lecal Government in 1905 addressed the Government d 
India on the subject of the amendment of the Bengal Municipal Act (Ill of 
1884). Their proposals for the most part aimed at removing legal difficulties 
and ambiguities and perfecting the working of existing provisions by the addi- . 
tion of new clauses which experience had shown to be necessary. Other 
proposals were designed to improve the constitution of appellate committees, 
to delegate to Divisional Commissioners certain powers for the time- being | 
vested in the Local Government, to empower riverside municipalities 
to regulate the traffic of boats within municipal limits, to authcrise the levy 
ofa tax on dogs and rickshaws, to legalize and increase in the rate on holdings 
for the purpose of guarantecing interest on Capital expended on the construc- 
tion of light railways or tramways, to justify the expenditure of municipal 
funds on the construction and maintenance of hostels and finally to introduce 
a trades and professions tax. _ : s be ak ae 


These proposals received the general approval of the G 


India, which, however, suggested that it was preferable to re-enact 
Municipal Act, 1884, as a whole on more modern lines: The 
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Department of the then old province of Bengal welcomed this suggession 
and took the opportunity of pointing out that the Act was loosely drawn, 
that it had been extensively amended by Act III of 1894 and Act II of 1896, 
slightly amended by Act III of 1886 and Act V of 1897, and partially repealed 
in six other Acts. A consolidating Bill instead of an amending Bill was 
therefore decided upon. 


The Bill that was eventually put forward was based on the Bill placed 
before the Council in 1925 as further revised with the assistance of a depart- 
mental Advisory Committee. The division of the Bill into different chapters 
dealing with distinct subjects was certainly an improvement in the arrange~ 
ment of the Act of 1884 and the chapters dealt with no phase of municipal 
activity which was not already a commonplace of municipal administration 
in England. 


Where any chapter was for the time being beyond the scope of a parti 
cular town, it still, though it might remain for some years a dead letter, 
possessed educative value and marked a goal at which the body corporate, 
at a later stage, might easily aspire. ž 


Under the Bengal Municipal Bill, 1932, which is the foundation of the 
present Act of 1932, the main -ody of the municipal law is to apply auto- 
matically to all municipalities and it was merely the elaborate provisions 
regarding streets, buildings and bustees, which required to be expressly extend- 
ed by the insertion of a special chapter containing those provisions which the 
special conditions of hill municipalities rendered necessary, it Was possible 
to repeal the Darjeeling Act (I of 1900) and to avoid the inconvenient inter- 
leaving of provisions peculiar to Darjeeling with other provisions of the Act. 


This Act has consolidated and amended the law relating to mepi- 
cipalities in Bengal. It wasenacted after obtaining the previous sanction 
of the Governor-General under sub-section (3) of Section 80A of the Govern- 
ment of India Act. It was repealed in part and amended by Bengal 
Act IX of 1933 and Bengal Act I cf 1939. It was repealed in part by Bengal 
Act XVI of 1946, West Bengal Act XVIII of 1950 and West Bengal 
of 1958. It was amended by Bengal Act XI of 1936, West Bengal Act XI 
of 1947, West Bengal Act XXV of 1950, West Bengal Act XXVIII of 1951, 
West Bengal Act X of 1952, West Bengal Act XXV of 1953, West Bengal 
Act XXI of 1954, West Bengal Act XXVII of 1955, West Bengal Act TII 
of 1960, West Bengal Act I of 1961, West Bengal Act XVIII of 1961, West 
Bengal Act XXII of 1962, West Bengal Act VI of 1963, West Bengal A 

_XXIIT of 1965, West Bengal Act XVI of 1966, West Bengal Act VII of 1969 
and West Bengal Act XXII of 1969 and once again in 1972.. This Act y 
extended to Chandernagore by West Bengal Act XVIII of 1955. ‘thie 
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_ This Act having been enacted in 1932 was an existing law immediately 
-before the commencement of the Constitution on the 26th of January, 1950. 
The subject-matter of this Act is contained in Entry 5 of List I], Seventh 
Schedule to the Constitution. “‘Local Government” being an exch 
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Constitution were made by the Legislature of West Bengal which was there- 
fore Competent to do it. 

To refer to a few instances, it may be pointed out that Section 162 as 
sibstituted by the Bengal Municipal Amendment Act, 1955 ¢ame into force 
on October 1, 1955. It consisted of two sub-sections. Subsection (2) was 
to the following effect: “Instead of proceeding by distress and sale or by 
Certificate as prescribed in sub-section (1) or in the event of failure in either 
case to recover the whole or any part of the Sum due, the Commissioners may 
sue the person liable to pay the same in any Court of competent jurisdiction.” 
Sub-section (2) evidently provided for three modes of recover-(I) by distress 
arid sale? (2) by certificate and (37 by a suit. Unguided and ufcontrélled 
authority was conferred upon the commissioners to choose which particular 
procedure was to be followed in realising the dues. There was therefore 
the possibility of discrimination as between defaulters.. Hence sub-séction 
(2) was ultra vires and void as being repugnant to Article 14 of the Constitu- 
tion. It is for this reason that the High Ccurt at Calcutta held that the 
recovery of dues by distress was unconstitutional and void. | Sub-section (2) 
of section 162 was however omitted by the Bengal Municipal (Second Amend- 
ment) Act, 1961,and after Section 162, a. new Section, namely, 162A 
Was inserted. 162A consists of two sub-sections and sub-section (1) is to 
the following effect: “In the event of failure to recover the whole or any part 
of the sum due by certifieate as prescribed in Section 162 the Commissioner 
may sue the person liable to pay.’ The Bengal Municipal (Second Amend- 
ment), Act, 1961 cured the defect affecting, the validity of a sale by issue of 
distress warrant. „Hence the High Court pointed out that there was no 
further scope to challenge the unconstitutionality of the relevant provisions 
‘of the Bengal Municipal Act after the 1961 amendment with regard to the 
different methods for recovery Of Municipal dues(t). 

, Iù an assessment matter the High Court held the impugned valuation 
as ultra vires for following reasons: Assuming that the Respondents’ con- 
tention that ‘there being no comparable holding in, the, „Munici 

Respondents nezd ñot travel outside pei ir jurisdiction in search © 
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Sections 133 and 134 and the rules framed thereunder relate to inquiries 
and inspection by assessor for assessing the valuation of a holding. Where 
the assessor in determining the annual value did not comply with the pro- 
visions of Rules 8(1). 9 and 10 the noncompliance renders the valuation 
made by assessor ultra vires (v): - When assessor delegates his duties to his 
agents or appraisers it is not his assessment but that of his agents. In Rw. 
Board of Assessment (w), an assessment made by a Canadian Tax Assessment 
Board was set aside when it was found that what the Board did was merely to 
adopt the valuation made by appraisers. Principles in this respect which 
were laid down by the Supreme Court in the cases of Commissioner of Police Ya 
Gordhandas (x) and B- Rajagopala Naidu v. S. T. A. Tribunal. Madras, (y) 
support the same conclusion. Seealso N. M. C: S. & W. Mills v- Ahmedabad 
Municipality (2), Khurai Municipality v. Kamal Kumar (a). Applying these 
principles the assessment in ancther case was set aside and writ of 
certiorari was issued by the Caleutta High Court for non-compliance with 
the above quoted rules (4). iow 

Again before imposing tax on land and building in a municipal area, 
the area of the Municipality must be clearly defined. In a case before the 
Rajasthan High Court the facts were that owing to increase in the population 
of the Gram Panchayet at Ahore which was an important business market 
and all the facilities for the development of the town were available, the 
State Government, by a notification, converted the Gram Panchayet into 
Municipality under the Rajasthan Municipalities Act, 1959 and consequently 
the Land and Building Tax Act, 1964 was introduced in the area covered 
by the newly constituted Municipal Board of Ahore. On the materials 
before it, the High Court found that the limits of the Municipality of Ahore 
have not been precisely specified m the aforesaid notifications and thus the 
mandatory provisions of Sections 4 and 6 of the Act of 1959 have not been 
complied with and therefore there was no validly constituted Municipal 
Board and as such it had no right to recover the Jand and building taxas a 
municipality from the inhabitants of that area(c).. In coming to this con- 
clusion the Division Bench relied upon three earlier decisions of that 
Court Somath v. State of Rajasthan (d); and Jainarain v: State of _ 
Rajasthan (e), and Sahlot Brothers v. State of Rajasthan (f).. In Somath's — va 
case it was held that it was elementary that before imposition of taxesicould © 
Teceive legal recognition or operation the limits of thecMupieipaliny, concerned | es ie n 
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must have been defined by or under competent authority. Jainarain’s case 
followed the above principle and held that the taxing power of the Municipal 
Board must be limited to its own territorial limits and such limits must be 
defined by the State by which the Municipality derives all authority to per 
form its functions. In Sahkiot Brother's case the Court had observed that 
where territorial limits of the municipality are not defined according to law 
and jn precise terms, it would be impossible to hold that a municipality or a 
Municipal Board governing it at any particular time, has been brought into 
existence, or that it can function effectually and compel submission without 
which all government is rendered futile. Joshi, Actg Chief Justice sitting 
with Miss Bhatnagar J. in Kan Raj`s case (supra) followed the three decisions 
quoted above and very rightly observed that the boundaries should be defined 
ina manner which could be immediatcly ascertained on the spot and not by 
a circuitous way of finding out from the revenue records. 

Imposition of tax on land and buildings or of fees on vehicles withina 
well defined municipal area is as much a serious matter as the defining of the 
territorial limits of the municipality itself: In Municipal Council, Bhopal v. 
S. S. Multipurpose Transport (gz), the Supreme Court had held that the Madhya 
Pradesh Municipalities Act, 1961 did not empower the municipality to pass 
a bye-law declaring certain place as a Municipal Bus Stand and could 
not compel the persons plying motor buses for hire to park buses anywhere 
within the municipal li mits except at the Municipal Bus Stand for the purpose 
of taking up or setting down of passengers. This could only be done under 
a provision like the one contained in Sec. 68(2) (7) of the Motor Vehicles 
Act under which the power to specify the place was vested in the State Govern- 
ment. Relying fully upon the’ above decision Dubey and Navkar JJ 
sitting on the Gwalior Bench of the Madhya Pradesh High Court in Sindh 
Transport Cò v. N. P. Parishad (hy held ‘that if the Municipal Council 
had no power to create a Bus Stand, it would not have also the ancillary 
power to impose a tax or feein respect of the same. It could not do indirectly 
what it could not do directly. ‘Even if the Bus Stand was under its control 
for management purposes it had no power to enhance the fee and it could not 
charge a fee unless such power was clearly found in the Act. The power, in 
this case, having been exercised in oe of the Act the notification 7 $ 
‘struck down as ultra vires. = ` EA 
> Sections 297 to 301 of ngoi inane pat Corporation Act? 1888 
have been held by Bharucha J as ultra vires Art 14 of the Constitution in so 
far as they relate to the compulsory acquisition of land and the compensa- — 
tion to be paid therefor as there is no difference, between the owners whe mse 
lands are to be acquired under the provisions of Sec 297 to 301 for the pres- 


acquired under Sec. 296 for ordering or extending a public street. There a 
no classification founded on an intelligible mpr between the two. 
œ) A.LR. 1973 S.C. 2420. ie anil . 
G) ALR. 1979 M. P. 142. orn 
4i) D.S. Rage vy. Bombay Municipality, A. 1. R. 1979. Bom. 3114- 
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C. Rajagopalachari, who held office as the last Governor-General 
India, had to come up before the Supreme Court in 1962 against a judg- 

Ment of the Madras High Court dismissing his petition under Art. 226 
of the Constitution seeking a writ of prohibition +... on pension 
against the Corporation of Madras challenging the , 
constitutional validity of a notice requiring him to pay profession tax. The 
Corporation had imposed a profession tax on Rajagopalachari because 
he was in receipt of a pension of Rs. 15,000/- per annum and had his residence 
in the City of Madras. The Corporation demanded this tax under 
Section 111(1) of the Madras City Municipal Act, 1919 as amended in 1936. 
The Supreme Court held that imposition of tax on a person who was in receipt 
of pension was ultra vires the State Legislature. Such imposition could 
not also be justified under Art. 277 of the Constitution as a tax which were 
being levied prior to the commencement of the Constitution. The Supreme 
Court observed that being a pensioner cannot be a profession, trade, business 
or calling nor could a tax on a person because he is in receipt of a pension 
be said to be a tax on employment (j). i 

A licence fee on a cinema house is not a fee for services rendered but isa 
tax. Calculated on the basis of annual valuation of the Cinema house 
known as Liberty Cinema at Calcutta a fee of Rs. 400/- per year was impo 
in 1948. Ten years later, by a Resolution the Corporation of Calcutta 
raised the licence fee to Rs. 6,000/- per year changing the basis of assessment 
i.e. assessing at rates prescribed per show according to the sanctioned seating 
capacity of the cinema house. The Supreme Court held that such imposition 
was not unconstitutional. The Court referred to Sections 443 and 548 
of the Calcutta Municipal Act, 1951 and found that there was nothing of 
excessive delegation of the power of the legislature or as providing mO 
guidance to the delegate for the exercise ofthe power(k). Imposition of a 
licence fee of Rs. 30/- on each rickshaw owner and Rs. 5/- on each rickshaw 
driver were however declared ultra vires and the Court asked the Municipal 
authority to reduce the fee to a reasonable figure corelating it to the services 
rendered (/). But when the Corporation by a provision in the S tatute a 
its opinion or decision conclusive and non-justiciable such ain n 
be struck down as unconstitutional (m). Similarly, Rules and aye ine age ve 
statuory force and courts have the duty to scrutinise the validiy, ng ereo, 
when challenged, and if any rule or Ilaw does not appear to have i Been 
validly framed the Courts have to declare the same as ultra vires (n). Ri stric 
tion by a Municipality in its bye-law continuing sale of fruits and vi a 
to fixed or limited shops in a bazar is an unreasonable restriction _; 
therefore such bye-law is ultra vires (o). 






bosit wad? To imom 


(j) C. Rajagopalachri v Corporation of Madras, 1965 (fy SCA 1. ° ™ 


; io Corporation of Calcutta v Liberty Cinema, 1965 (YJ SCA 657. _ qOuseinaRIe: 
eit Nagar Mahapalika v Durgadas, -1968 ALJ 936 S.C. <T 
im gg A Calc. ay Calcutta Ss, 196 ) SCA 124. > mika | 
a) Veera ‘ate of Mysore, AIR 19 r K a E page eao 
tasu gy Re innit: Minic Daiki, AAR j 
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FROM LOCAL BOARDS TO PANCHAYETS 


The growth of local institutions outside the cities was rather slow. 
In Madras and Bombay there were, semi-voluntary funds for local- 
improvements which formed the foundation for local 
— a self-government. In Bengal and the United Provinces 

consultative committees assisted the district officers in the management of d 
funds devoted to local schools, roads and dispensaries. The system of 
raising local cesses current under, the Native Governments was first sought 
to be replaced in Sindh by Bombay Act VIII of 1865. That Act gave power d 
to levy cess on land, or shop or office in the same way as land-revenue. It f 
presupposed the existence of local executive committees, but made no pro; 
vision for their constiution. In 1866 an Act was passed for the levy 
of a local rate in the Madras Presidency, but the rate-payers took no 
in the administration of the funds. In 1869 an Act was passed for the levy 
of cess of land, fixing the maximum, and for the recovery of the cess by land- 
holders from their tenants. The proceeds of the cess were to be administered 
by Commitees nominated by the Government and under the supervision of 
the Collector. 

In 1870 Lord Mayo adopted the policy of financial decentralisation 
and the resolution of the Government was in these terms: “Local interest, 

- supervision and care are necessary to the success 
Policy of Lord Mayo.” in the management of funds devoted to education, 
Sanitation, medical charity and local public works. The operation of this 
resolution in its full meaning will afford opportunities for the development 
of self-government, for strengthening municipal institutions, and for the — 
association of Natives and Europeans ‘to a greater extent than hereto in the 2 
administration of affairs.” As a consequence of this policy, there was a wide s 

t of legislation for local purposes and in 1871, new Acts were 

in Madras, Bengal, the United Provinces and the Punjab. see a 

S provided for the levy ‘and collection of rates, divided the country i 

il fu a and constituted consultative boards, nominated or elec 

stly under the e presidency of the Collector. For the following ten years, 
' ofn nt by the boards was nominally working, th ugh 

| . the members of the boards took little interest and left the manag? f 

ment of the funds entirely in the hands of the officers of the district. en: 

In 1881-82, Se Lord. Ripon issued. orders for the re- 
of local institutions and for the extension of the principle of 
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administrative unit was to be small enough to secure real interest on the part 
of the members and the various minor boards were to be subordinate to a 
district board, on which the minor boards were represented. The 
Government also transfered to these boards Certain items of provincial 
revenue, and assigned to them a proportionate share of the provincial ex- 
penditure. Acts were accordingly passed in the several provinces, with 
variations suitable to the conditions of the locality(a). 

Under these Acts each province devised a system of boards of different 
gradations. In Bengal, a district board was constituted for each district 
and the establishment of subordinate local boards 
was left to the discretion of the Local Government. 
In Bombay and the United Provinces, two grades of 
local boards were created, the district boards, and the taluk board and in 
Madras there was a third grade, namely, unions of villages. We shall now 
proceed to examine the constitution, functions and powers of the local boards, 
with special reference to the Bengal Local Self-Government Act of 1885. 

Local boards were mostly under the control of the Local Government. 
They were created but their jurisidiction was limited by the notifications of 
the Local Governments. The members wére partly — 
elected and partly or wholly appointed by the Local remem or 
Government (b). The Lieutenant-Governor ¢ould 
make rules for the qualification of persons entitled to vote for election of 
members of local boards as well as of persons entitled ‘to be members of 
local boards (c), could remove any member under specified circumstances (d), 
could see that the proceedings of the local authoriti¢s were in conformity with 
the law and could annul any proceedings not so in conformity ©. inspect 
all books, proceedings and records (f), appoint an officer to be’ inspector 
of local works (g), make rules for certain purposes (/#), and’cotild on per- 
sistent default in the performance of duties imposed on it by law 
supersede a local board for a period to be specified in a notification (i). 
Lastly, for several acts and transactions the local boards required the 
sanction and confirmation of the Local Government for their validity / Q) 

In Bengal, district boards were established in each district, Tie 


Local Self-Government 
Acts. 


Lieutenant-Governor could by notification” ¢stablish a 
a local board in SAPNE ete or. Ke es rhe arr Conmitntion,, oro? zaj 
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( Bengal Act: Hef nan: iatan EAE: Bombay Act Tof 18 
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(b) Sec. 7 of Act IIE of 1885 (B: C.) 
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more sub-divisions combined (k). A district board consisted of such 
number of members, not being less than nine, as fixed by the Lieutenant- 
Governor and included elected and appointed members, provided that 
if there be no local board within a district, the whole of the district board 
would consist of appointed members (/). A local board consisted of such 
number of members, not being less than six, at the discretion of the 
Lieutenant-Governor (m). The term of office of members, other than those 
appointed by official designation, was fixed by rules made by the 
Lieutenant-Governor (7). Every district board was presided over by a 
chairman appointed by the Lieutenant-Governoror or should the Lieutenant- 
Governor in any case so direct, by a person elected by the members of such 
board from among their numbers, subject to his approval (o), and every 
district board would from time to time elect one of its members to be 
vicechairman (p). Every local board elected its own chairman subject te 
the approval of the Lieutenant-Governor (q). The 
Lieutenant-Governor could remove any member of 
a district board or local board: 

(a) if he refuses to act, or becomes incapable of acting, or is declared 
insolvent, Or is convicted of any such offence or subjected by a 
criminal court to any such order, as in the opinion of the Lieutenant- 
Governor, formed after due enquiry, unfits him to be a member; 

(b) if he has been declared by notification to be disqualified for employ- 
ment in the public service; 

(c) if he, without an excuse, sufficient in the opinion of the Lieutenant 
Governor absents himself from six consecutive meetings of the 
board; 

(d) when he is a salaried servant of the Government, if his continuance 

‘in office is, in the opinion of the Lieutenant-Governon 
undesirable (r). 

The Lieutenant-Governor could remove any chairman of a district beard 

or local board from his office if he refused to act, or became incapable af 

a aj acting, or declared insolvent, or convicted of any 

preg a an ye = such offence, or subjected by a ¢riminal court 

| to any such order, as, in the opinion of the Lieutenant 

Governor, formed after due enquiry, unfits him to be chairman, or on the 

application of the board, if he persistently neglected his duty as chairman. 


Removal of members. 


A district board or local board could remove its vice-chairman from his office 


if he refused to act, or became incapable of acting, or declared insolvent, 


(k) Sec. 6 ibid. 


(d) Sec. 7 ibid. P 

(m) Sec. 8 ibid. e 

(n) See. 16 ibid. Fong 
(o) Sec. 22 ibid. pia Or. 2k oe 
(p) Sec. 23 ibid. a S22 a 
(q) Sec. 26 ibid. wit e oS 
(r) Sec. 18 ibid. . Sieh efi << ee 
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or convicted of any such offence, or subjected by a criminal Court to any 
such order, as, in the opinion of thé-board, formed after due enquiry, unfits 
him to be vice-chairman, or if he apataeyy neglects his duty as vice- 
chairman (s). ibi l 

If a district board or local board is not competent to perform or akinti 
ly makes defeault in the performance of the duties imposed on it by or under 
this or any other Act, or exceeds or abuses its powers, 
the Lieutenant-Governor could, by notification, spe- 
cifying the reason for so doing, supersede such district. board or local board 
for a period to be specified in such notification (¢)... When a district board 
or local board is superseded the following consequences shall ensue— 

(a) all members constituting the district board or local board shall 
from the date of the notification vacate their offices as such members; 

(6) all powers and duties of the district board or local board may until 
such district board or local board is reconstituted, be exercised and 
performed by such person or persons as the Lieutenant-Goyernor 
may from time to time appoint in that behalf; 

(c) when a district board is superseded, all property vested in it shall, 
pending the reconstitution of the board, be vested i in the Lieutenant- 
Governor (1). 

On the expiration of the periðd of supersession specified in the 
notification, the board shall be re-established, and the „persons who 

vacated their offices under clause (a) shall be eligible 

for appointment or election. Nevertheless it shall establishment of 
be lawful for the Lieutenant-Géveérnor to direct that " ) 

a local board thus re-established shall Consist entirely of dppointea” members, 
although such local board may have been separ sss regen district ee 
in the third schedule of the Aef (v). 9+ A 

Every district board shall be a Bai corporate by the name of “the 

district board of (name of district)” and shall have ‘petpetaait co and 


Supersession of boards. 


a common seal, yom Pitesti ane + afue |e 
property, both moveable and immoveable, District board a 
subject to any rules made by othe- Ticaxedamts bret corporate, 


Governor under the Act, to transfer any' such property held by it, and to 
contract and do all other things: necessary for the"purposes of the Act, and 
may sue and be sued in its corpotate mame (w). i Fs 

From and after) the maitoa SAO RTE! pio. aged 
all roads, bridges, channels, buildings. and , other 
immoveable, held. by, or under the control 
administration of, Fae dict road -committea ot 
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of the Cess Act, 1880, shall for the purposes of this Act, be under the control 
and administration of such district board; 

Provided that all village-roads within the limits of any union established 
in the said district shall be under the control and administration of the inion 
committee (x). 

Everyroad, buildings or other work constructed by a district board 
from the district fund shall be vested in the district board by which 
it has been constructed (v). 

There shall be formed for each district funds to be called the “district 4 

Funds. fund”, and there shall be placed to the credit thereof— 1 


(1) the balance of the district road fund of the district, after payment 
of the expenses mentioned in section 109 of the Cess Act, 1880, . 
as amended by this Act: | 

2) all sums levied within the district as fines, penalties or otherwise 
under this Act: 

(3) all sums accruing within the district under the provisions of the 
Cattle Trespass Act, 1871, from pounds which have not been 
transferred to any union committee under Part IH of this Act: 

(4) all receipts in respect of public ferries within or on the boundary 
of the district which have been placed under the management of 
the district board under the provisions of the Bengal Ferries Act, 
1885. E? 

(5) all receipts in respect of any schools, hospitals, dispensaries, rail- 
ways, tramways or other buildings, institutions or works, which 
may have been constructed by, vested in or placed under the control 
and administration of a district board under Part III of this Act; |. 

(6) all sums which may be allotted to the district board from the pro- 
vincial revenues by the Lieutenant-Governor for any of the oA 
poses mentioned in Part HI of this Act, or for any other purpose; . 

(7) all sums contributed to the district board by local bodies or private 
persons. arm 

The district fund shall be vested in the district board, and the tobi 

Standing to the credit of the fund shall be kept in such custodpane 
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Lieutenant-Governor from time to time directs(z). raoa 4 F 
The district fund shall be applicable to thë following <a 
Application of funds. Objects, and in the following-order: bas ©" hy 


O Firstly “Fe the payment of any sums which the district paint 
be liable to pay as interest upon loans raised by it under section 50 . 
purposes of this Act, and to the formation of a sinking fund, when pied k 





Sd /88 == 
Secondly :—To the payment of any sums which the district er nay = 
under this Act from time to time have undertaken to pay as ‘interest on capital À 
i Sec. ` Ar SAT om hse 
ve a ae ptt £29 aR ft es 
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expended on any works which may directly improve the means of communi- 
cation within the district, or between such district and other districts. 


Thirdly :—To the payment of such percentage ‘as the Lieutenant- 
Governor may, from time to time, direct, towards the cost of audit, and 
towards the cost of establishments in any office of account, or m any treasury. 


Provided that the total amount, which any district board may be requir- 
ed to pay on this account, shall not im any year exceed two per centum on 
the whole amount of the district fund for such year. 


Fourthly :—To the payment of the salaries of the establishments employ- 
ed by the district board for the purposes of this Act, and of any pensions 
and gratuities granted under section 3 and section 35, and to the payment to 
the Government of such percentage as the’ Lieutenant-Governor may, from 
time to time, direct on the salaries of such establishments in consideration 
of the Government undertaking to pay the leave and pension allowances 
of such establishments. 


Fifthly :—To the payment of expenses incurred by the district board in 
the performance of the duties imposed by this Act, and in the construction, 
repair and maintenance of any works which may become vested in, or be 
placed under the control and administration of, such Board under Part Ill 
of this Act. 


Sixthly :—To the payment, at such rates as the Lieutenant-Governor 
may direct, of the travelling expenses incurred by members of the dis rict 
board in attending meetings of the board or meetings of a joint-committee._ 


Seventhly :—To the payment of expenses incurred by the district board 
under section 80 of this Act. - 


Eighthly :—To investment in any local debenture loans ested by the 
Government of India, or by any municipal authority or local authority, for 
the construction of public works which mayi directly!improve the means of 
communication within the: district ‘or oe puch a = other districts 

Provided— is) us bade = nil E 

‘Q) that no sum shall be expended from thé district fund in the construc- 

tion of any channel for the purposes of irrigation; or for thé purposes 
of drainage connected with any irrigation-works i in charge of public 
officers, or for the imiprovemént or maintenance of any water 


‘channel on which tolls are levied, when no portion of the procéeds 
leery of such tolls is paid of the district fund; irmos to 


(2) that ‘no part of the district fund shall be ‘Applied to the Coisa 

Ft repair or maintenance of any road within any municipality which 
l has been, or may hereafter be, ‘constituted under the 1 

tr Municipal Act, 1884, ‘unless such road shall have been | 
excluded from the operation SP the sid “Act 

thereof (a). 
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Every district board, and every local board: with 
the sanction of the district board, may from timé'to 
time make rules as to—— 

(a) the time and place of its meetings, the business to be transferred 

at meetings, and the manner in which notice of meetings shall.be 
given: + 

(6) the conduct of proceedings at meetings, the due record of all dissents 

and discussions, and the adjournment of meetings; gei) 

(c) the custody of the common seal and the purposes for which it shall 

be used; 

(d) the division of duties amongst its members: 

(e) the powers to be exercised by the chairman or vice-chairman, or 

by sub-committees or members to whom particular duties are 
assigned ; i 

(f) the persons by whom receipts shall be granted for money received 

under this Act; 

(g) the duties, appointment, leave, Suspension and removal of the officers 

and servants of the board; and 

(A) other similar matters; and may from. time ‘to time repeal or alter 

such rules. 

Rules made under this section, consistent with this Act, were subject 
to the sanction of the Lieutenant-Governor, and, if sanctioned by him, be 
published in such manner as he may direct; and wotild have the force of 
law so long aš they were consistent with the rules made by him under ‘this 
Act (b). 

Every district board or local board empowered in this behalf ‘by the 
Lieutenant~Governor could make bye-laws for carrying out all or any df the 

purpose of this Act. Such bye-laws would have’ thé 
“ater geass force of law when confirmed by the Lieutenant-Gover 

nor and published in such manner and for such ‘time 
as the Licutenant-Governor would direct (c). 

Among the important functions of district boards were the outa linha 
maintenance and management of pounds, primary, and middle schools and, 
functions of district pensaries - and heimitelne the | _ construction and 

maintenance of railways, tramways or other means 
of communication or of any means and appliances. for improving the supply 
of drinking water. It was the duty of the district board Veprevidader eae. 
tion, and to appoint, pay and manage the work of. all. public- vaccina- 
tors. It would be lawful for a district board to provide measures for the — 
relief of famine, establish and maintain staying. buagioy, an, sarais, offer 


Power to make rules. 


Ais Sec. 32 ibid. i zg res =" 
WO) See. 139. abi nen 
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rewards for the destruction of noxious animals, hold fairs. and. exhibitions — 
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and generally to carry out any other local work likely to promote the health, 
comfort or covenience of the public. 

A local board could make due provision for matters transferred to its 
control and administration by the direction of the 
district board, but could not incur expenses or under- 
take liability to any amount exceeding the limit conferred by the district 
board. 

The local board could, with the consent of a union committee, delegate 
to such committee the management of so much of any road under the manage- 
ment of the local board as may be situated within such union and such union 
committee would thereupon do all things necessary for the maintenance and 
repair of the portion of road so assigned to it, and would be responsible to 
the local board in that behalf (d). 

The local board could, with the consent of a union committee, delegate 
to such committee the execution of any work of sanitation, drainage or water- 
supply affecting the union (e). 

The Lieutenant-Governor could, by order in writing, constitute any 
village or group of villages into a union; and prescribe for such union 
the number of members of which the union committee 
shall consist. Such number was not to be less than 
five or more than nine. It shall be lawful for the 
Lieutenant-Governor from time to time to vary or annul such order (/). 

Such members were elected from among the residents of the union, 
in accordance with rules made by the Lieutenant-Governor under this Act, 
and was to constitute the union committee of such union (g). 

A union committee as the agent of, and subject to control of the local 
board would, within the union, have the control and administration of, and 
be responsible for, all matters except such of those 
matters as the local board might think fit to take Powers of unions 
under its direct control and administration (A). 

A union committee could not incur expenses, or undertake liabilities 
to any amount exceeding the limit imposed by the local board (/). | aise 

A union committee would, so far as the union fund permits, from time 
to time, cause the village roads to be maintained and repaired and may do 
all things necessary for such purpose, and— | — 
(a) lay out and make new village-roads; | ois 
(b) build and construct new bridges; . : 3 
(c) turn, divert, discontinue or set up any. piae roaa, or -bridge 

thereon; and _ s n us 


Of local boards. 


Constitution of 
unions, 


sis 





as JE > POMONA, 
“(d) Sec. 110 ibid. This section has Fim. Beat het V or 1908 
Lot (e) Sec. 115 ibid., but see Sec. 55 of Bengal Act Vof 1908. ~ > no 7m 
Q) Sec. 38 ibid. tee — s t 
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(d@) widen, open, enlarge. or otherwise improve any such road or — 

thereon ()). 

A union committee would cleanse or repair any public tank, stream, i 
well or drain within the union, and charge the cost of such cleansing orrepait 
ing. which shall in no case exceed a sum of one hundred rupees, to the union 
fund, or, if such fund be not sufficient, levy such cost from persons resident 
within the union in the manner provided for the levying of the chauKidarr- 
tax under the Bengal Village Chaukidari Act of 1870 or any other Act for 
the time being in force (Å). 

The various Acts of the different provinces relating to Local Boards 
have been re-enacted. See Madras Act XIV of 1920; U. P: Act ITE of 1906; 
Assam Act I of 1915; C. P. Act IV of 1920; Burma Act IV of 1921. 

In fhe President of the Taluk Board, Kidapur v. Burde Lakshmina 
rayana Rampthi (/), an agreement between a contractor and a Local Board 
contained the following terms:- “As I have taken over under contract for 
Rs. 406 the night to collect the fees on the articles brought for sale in Udipi 
market from Ist April L902 to 31st March. 1903, Lam bound to act — 
to the following conditions: 

If I, my agent, or servant were to act contrary to the above regla 
I shall be Fable to pay a fine not exceeding Rs. 50 imposed by the President 
of the Taluk Board or I am not entitled to object if my gutta is put up for 
auction again to the loss that may be sustained by the Taluk Board.” 

Under the terms of the above contract, the President of the Taluk Board 
imposed on the defendant a fine of Rs. 20 on 4th Novermber 1902 in-respect 
pS ee of illegal excessive collections made by his agent... The 
pend defendant not having paid the fine, the President 

instituted a civil suit for the amount of the fing 
on 4th January 1904. It was held that the penal clauses of sections 162 C 
and 162 D of the Local Boards Act did not Recinde the plaintif from suing 
the defendant on his contract, at aula 

In April 1911, the Local Government ae in pausharign of their 
statutory powers, issued a general order to all local authorities, whereby, they 

beforehand “any reasonable. expense”, that might be. incurred 
by any local authority in connection with any local public celebration on I 
aa occasion of the King’s “PROPS, and on Sy 
tion. 


sum not exceeding three f 

meee ve expended out of the rates in c: : 

district. The three farthings rate y a 

Attorney-General, at the relation of certain mie fe 
: rain them from paying 



















Ro AA 
è CENTRAL LIBRARY 


FROM LOCAL BOARDS TO PANCHAYETS 253 


applied for an interim injunction pending the trial of the action. It was 
held that it was not a case for an interlocutory injunction (rr): lah 

Section 23 of the Public Health (Amendment) Act, 1907, provides 
that “the making of any addition to an existing building by raising any part 
of the roof, by altering a wall, or making any projection from the building 
but so far as regards the addition only. .shall be deemed to be the erection 
of a new building’ A bye-law of a rural district council required ‘that 
“every person who shall erect a new domestic building shall provide in the 
rear of such building an open space exclusively belonging to such building.” 
The governors of a school within the area of the district council proposed to 
add to one of the masters” houses a projection, three storeys high, containing 
a room on each floor. By virtue of section 23 aforesaid this addition was to 
be deemed a ‘new building” within the Public Health Acts and the bye- 
laws made in pursuance thereof by the rural district council. The council 
refused to approve plans for the work on the ground that the addition did 
not comply with the above bye-law as to the provision of an open space in 
the rear of the new buildings. The school governors contended that it was 
impossible to provide an open space in the rear of new building Which 
consisted of an addition to an existing building, and that the bye-law was 
unreasonable and u/tra vires: It was held, that the bye-law was unreasonable 
and bad (72). 

The owners of frontages on certain roads agreed with the urben 
authority, by deed made in 1879, that from January Ist, 1880, the roads 
should be dedicated. to the public, and should be accepted by the urban 
authority as public highways repairable by the inhabitants at large, and 
should be maintained and repaired accordingly, and that the urban authority 
should be at liberty,to plant trees, and to erect and maintain seats for public 
use thereon, and to do all other acts, and to exercise all other powers, under 
a Local Act of 1855, and the Public Health Act, 1875. It was, however, in 
and by the said deed, further agreed that the urban authority was to 
retain and have the same powers of requiring the frontagers, so soon and to 
such extent only as their lands should: be actually occupied for building pur- 
poses, to sewer, level,,, pave, etc., suchof the said 
roads as should for the time being not be. sewered, melee. Ao ae aoe 
levelled, paved, ete,» to the satisfaction of the urban... ah) ee 

authority, and such powers. of executing and of recovering expenses, and of 
taking proceedings in relation to the matter aforesaid, as the urban a 
would for the time being have or be capable of exercising under 
Health Act, 1875,.or the Local Act, if the said rode had, fo etme bs 

been accepted by the urban authority/as public highway os í 
ways repairable. by the inhabitants at large. Thecorp which, ad 
| _ sbi rate Skreet Warta Ar 88 ed erin f or 
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of the frontagers on one of the said roads, under sec. 14 of that Act, for the 
apportioned expenses of private street works executed on the road. The 
frontagers had taken no objection to the provisional or to the final apportion- 
ment under secs 7 and 12 of the Act. It was held that if the meaning of the 
deed was that the roads were, as between the parties, to be deemed highways 
repairable by the inhabitants at large, and that—by implication—the cor- 
poration undertook not to put in force the Private Street Works Act, 1892, 
against the frontagers, it was ultra vires. If the deed had no such meaning, 
it was no bar, in the present case to proceedings under sec. 14 of that Act (0). 

Under The Village Panchayets Acts panchayets have been constituted 
for providing for the requirements of small areas in respect of water supply, 
Sanitation and other works of public utility (p). 


The Local Boards, District Boards and Municipalities set up under 
different Self-Government Acts in the different Provinces during the 
British Rule reflected the objectives of political decentralisation of powers. 
With independence of the country and the merger 
of Indian States in the Union of India necessities 
were felt for a thorogh reorientation of these 
institutions in respect of their constitution and functioning mainly in the 
rural areas. Mahatma Gandhi frequently remarked that if the villages perish 
India would perish. Rural development was the basic theme of the Congress 
Government and Art 40 of the Constitution of India provides: The State 
shall take steps to organise village panchayets and endow them with such 
power and authority as may be necessary to enable them to function as units 
of self Government. According to Mahatma Gandhi his ideal village “will 
contain intelligent human beings. They will not live in dirt and darkness as 
animals. Men and women will be free and able to hold their own against 
any one in the world. No one will be idle, no one will wallow in luxury”. 
There were panchayeti raj in ancient villages and its revival was recom- 
mended by the Asoka Mehta committee appointed by the Central Govern- 
ment. Entry 5, List I of the 7th Schedule of the Constitution makes Local 
Government, that is to say, the constitution and powers of municipal cor- 
porations, improvement trusts, district boards, mining settlement authorities 
and other local authorities for the purpose of local self-government or 
village administration State subjects. Accordingly, different States have 
passed Zilla Parishad Acts and Panchayet Acts and they have been function- 
ing in the rural areas of the country. Gram Panchayets, Panchayet 
Samitis and Zilla Parishads are elected bodies, democracy having thus been 
taken to the grass root level. A district has been divided into several Blocks, 
each Block comprising of a number of contiguous villages and constitutir 
a Panchayet Samiti. A gram is made of several continguous mouzas. — 
duties of the Gram Panchayets would be to provide sanitation, conserva 
and drainage, take preventive measures in respect of malaria, cholera 


Rural development in 
Independent India. 






ste Folkestone Corporation v. Rook, 71, J. P. 550. 
i (0) ‘See Bom. Act IX of 1920 and Mad. Act XV of 1920. 
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or any other epidemic, maintain and construct public roads, remove encro- 
achments, impose, assess and collect taxes, rates and fees imposed by the 

néhayeti Statutes, manage public ferries, bring waste lands under cultiva- 
tion and encourage grow-more-food campaign, arrange for co-operative 
management of land and other sources of the village, assist in implementa- 
tion of land reform measures. The Panchayet Samitis shall exercise general 
powers of supervision over the Gram Panchayets in the Blocks. , The 
administration in the district level is with the Zilla 
Parishads. Powers of the Zilla Parishads are very 
extensive. They are to undertake schemes and adopt measures for the 
development of agriculture, livestock, industries, co-operative movement, 
rural credit, ‘water supply, irrigation, public health, primary, secondary 
and adult education, undertake execution of work entrusted to it by the 
State Government, maintain village’ huts and markets, adopt measures 
for relief of distress, advise State Government on miatters relating to 
development work of Gram’ Panchayet and Gram Samitis. The Zilla 
Parishads can also direct the Gram Panchayets and the Gram Samitis to 
excute some of the development work. These Parishads also exercise general 
powers of supervision over the Panichayets: and Samitis in the district and it 
shall be the dúty of these authorities to give effect to any directions of the 
Zilla Parishads on matters of policy or planning for development. Funds of 
à Zilla Parishad is made up of contributions and grants by Central or State 
Government and those by Panchayets and Samitis, proceeds of road cess 
and public works ess, tolls, rates and fees ete. Such decentralisation un- 
doubteduly helps in quick decisions and in Beggar cae them and ore 
promoting À high ‘sense teed chr agai 


Zilla Parishads } 
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BOARD OF REVENUE 


Tue grant of the Dewanny by King Shah Alum to the East Indian 
Company on the 12th of August 1765 is generally regarded as the acquisition 
‘ of sovereignty.by the English in India. But the mean- 
oa ing of grant, in theory, was thus expressed by the 
ea Court of Directors, “we conceive the office of Dewan 
should be exercised only in superintending the collection and disposal of the 
revenues. This we conceive to be the whole office of the Dewan.” Under 
that grant the East India Company engaged “‘to be security for the sum of 
26 lakhs of rupees a year for our royal revenue and regularly remit the same 
to the royal circar; and in this case, as the said Company are obliged to keep 
a large army for the protection of the Provinces of Bengal, etc., we have 
granted to them whatsoever may remain out of the revenues of the said 
provinces, after remitting the sum of 26 lakhs of rupees to the royal circar 
and providing for the expense,of Nizamut”’ (a). 

The East India Company thus became responsible for the collection of 
the revenue in the provinces of Bengal, Behar, Orissa. In the beginn- | 
ing a resident at the Nawab’s court inspected the management of the i 

Naib Dewan, and the Chief of Patna superintended | 
Early administration. the collections. of the province of Behar. The 
Zamindary lands of Calcutta and 24-Pargunnas and 
the ceded districts of Burdwan, Midnapur and Chittagong, which had been 
granted earlier by the Nawab of Bengal, were superintended by the con- 
venanted servants of the Company. In 1769, European local supervisors 
were appointed with power of superintending the native officers collecting 
the revenue or administering justice and in the next year two revenue councils 
of control, with superior authority, were established at Moorshedabad and 
at Patna (b). 

In 1771, the Court of Directors declared their resolution “to stand 
forth as Dewan and by the agency of the Company’s servants to take upon 
themselves the entire care and management of the 
revenues.” In consequence of this resolution, the 
duties of administration were transferred to the © 
servants of the Company and the system of government through the Nawab’s — 
officials, subject to English supervision, was abandoned. The Conai: ; 
appointed Collectors of the Revenue in each district with additional powers 
of supervision of the Mofussil Dewani Adawlats or provincial Courts re 4 
Civil Justice. A Committee of Revenue, which soon afterwards a: 


(a) See Aitchson's Treaties (india), p. 6. 
(6) Fifth Report, I. 4. 
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the name of a Board-of Revenue, was created, consisting of the Governor, 
and four members of the council and the treasury was removed from Moor-= ; 
shedabad to Calcutta (c). This was the scheme which was introduced: by 

Warren Hastings, Governor of Bengal, in 1772. ori? 

In 1773, an Act of Parliament was passed “‘for establishing certain re-; 
gulations for the "better management of the affairs of the . East India 
Company, as well in India as in Europe,” commonly 
called the Regulating Act. Im consequence of this . The Regulating Act. 
Act, numerous alterations were made in the scheme 
of Warren Hastings. tn 1775, the superintendence of the collection of 
revenue was vested. in six provincial councils appointed for the respective 
divisions, Calcutta, Burdwan, Dacca, Moorshedabad, Dinajepore and Patna, 
In pursuance of the iegislative authority conferred-by the Regulating Act, 
regulations were passed in 1780, by the first of which (d), the jurisdiction of 
these six provincial councils was confined exclusively to revenue matters; 
that is. all cases regarding revenue or rent were reserved for the exclusivé 
cognisance of these councils er of the Collectors who superseded them (e). 

In 1786 Lord Cornwallis became Governor-General of India. To, 
carry, out the object of Parliament as expressed by an Act of 1784(f), the 
Court of Directors instructed the new Governor- 
General *“‘to establish permanent rules for the settle- narnia me 
ment and collection of the revenue and for the ; aa 
administration of justice founded on the ancient laws and local usages of 
the country.” In pursuance of these instructions, a union of civil Te- 
venue jurisdictions was effected. A revised Code of Judicial Regulations 
was issued under which all revenue cases were assigned to the Collector 
from whom an appeal lay to the Board of Revenue, and ultimately to to the 
Governor in Council (g), But in consequence of a change of policy in 1793 
(4), Lord Cornwallis returned to the system of separation of fiscal 
and judicial system, and by Regulation II of 1793 the Collectors were « 
ed with the collection of revenue as executive officers _ + 
Board of Revenue. apresa 

By Regulation IIL of 1322 three Boards of venue we 
stituted for the Lower, Central and Western F 
By Regulation I of 1829 } Commissioners of Revenu 
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power of control and direction over the Commissioners. By Act XLIV of 
1850, this Sadr Board of Revenue came to be styled as the Board of Revenue. 
forthe Lower Provinces of the Presidency of Fort William in Bengal. After 
the partition of Bengal and the Constitution of the province of Eastern Bengal 
and’ Assam a Board of Revenue was likewise formed for that province with 
powers similar to those exercised by the Board of Revenue of the Lower 
Provinces of Bengal (j). 


In the Unitéd Provinces of Agra and Oudh (k), the Board of Revenue 
is the Chief Controlling Authority and its general 
powers are mentioned in U. P. Act III of 1901 and 
these are almost similar to those exercised by the Board 
of Revenue in Bengal. 
In thé territories subject to the Government of Fort St. George, the 
superintending Management of the affairs of revenue appears to have been 
7°31 © conducted by the President and Council without the 
Dour of Revere. ~ aid of a subordinate establishment until the year 
ace Ee 1780, when a Board of Revenue was constituted at 
Fort St! ‘George on the plan of the Committee of Revenue then existing at 
Calcutta’ This was doné in pursuance of the prescription of the Act of 
1784 and.of the imstructiOns issued to the Government of Fort St. George 
in conformity, thereto. By Regulation I of 1803, the Judicial authority of 
the Board of Revenue was formally abrogated and its duties and powers in 
jè mattet of revénte Were defined. These powers were to some extent 
supptemented by Madras ‘Act I of 1894. 
= e powers and functions of the Board of Revenue in Bengal are scatter- 
ed over a number of old Regulations. Except to the extent to which 
the, those Regulations have been repealed, they are still 
pee Rare Rin 5 on the statute-book. Under Regulation H of 1793 
at _ the Board of Revenue is held at the seat of 
Government, ‘it Kae: a Secretary, with assistant translators and other officers, 
European and Native. In this Board is vested the general control over the R 
oa geal of land revenue, with authority to superintend their p $ 
suspend’ ‘them from their offices if negligent in the performance of 
ree lly: “Their Own proceedings are in like manner subject to the super- 
intendence,of the-Government, and the orders of Government in this 
ment are circulated through the Board of Revenue to the Collectors. 
Board of Revéntie is fe a ‘Court of Wards’, with power to ott 


uct and inspect the accounts of those who manage the estates of 
Passos tached ed by ininority, sex or natural infirmity for the adiminis- ca 
tration of their own affairs. The Board may make periodical reports tò 


Government on the State of revenues and their REOcee dana mie ra 
ee ee ee rane By F | 


TEES Section 4. 
‘this designation. See Act VIF of 1902. 
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Board of Revenue in 
the United Provinces. 
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1821 the Board of Revenue was empowered to depute any of the officers), 


subordinate to its authority to exercise and perform all or any of the powers. 
and duties ordinarily vested in Collectors. Under Regulation IIL of 1822 
any single member may separately, if so authorised, exercise part of the duties; 
the decision of any question shall be determined according to the majority 
of the voices; in the case of officers immediately subordinate to the Board 
no final orders regarding appointement, removal or punishment can be 
passed without the concurrent judgment of two or more members; and the 
Board may review, rescind, alter or confirm any order or decision passed by 
them in cases meriting further investigation. ; 
Besides the powers specifically mentioned in these Regulation, Boards:; 
of Revenue have various other powers (m) over chartities (7) and over estates 
of ‘wards fo) and as a tribunal of appeal and oe hig yee i arf 
revision (p). They can make rules (q) under various special Acts, "oon 
Acts consistent with the provisions thereof. So J 
long as the rules framed and the powers exercised are within the limits and; 
im the manner provided by the legislature, they will be valid, but if otherwise, 
will be ultra vires. t ae 


Boards of Revenue have been reconstituted in Bengal and Bihar and: 
Orissa by the Bengal Act III of 1913 and Bihar and Orissa Act I of 1913. ‘vs 

It is fot within the competence of the Board of Revenue to cancel’or’ 
revoke a certificate issued by a Collector under the Pensions Act (XXIII of 
1871). Rules issued by the Government and printed at page 125 of the’ 
Boards Standing Orders cannot be considered as rules framed under section 
14 of that Act. 

Sadasiva Aiyar, J., said: “Those rules do not refer to section 14 and 
they do not state that they were framed by the Board of Revenue with the 
Consent of the Government. Of course, there is a presumption that all 
official acts have been done in accordance with the law, and if those rules 
declare that they were framed by the Board of Revenue under section 14, we 
might presume that the consent of Government had also been obtained for 
the rules so framed. Or, if section 14 says that, after the Government has 
given its consent to the rules framed by the Chief Controlling Revenue 
Authority, that is, the Board of Revenue, they should be issued by the Govern- 
ment, then if the Government issues some rules, we might presume 
ie tay wee fane by Oe DEE E eee 
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(m) See Ben. Act VII of 1364; Reg. II of 1819. And Mad. Acts I1 of 1864; VE of 
1267; HI of 1904. pg 

(a) Ree. Reg. HEX of 1510. MaS. Die. 1817. 
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the Government and issued according to the statute. But when section : 
14 is silent as to the issuing of ary rule by the Government, the mere recita- 
tion im the Bourd’s Standing Orders that certain rules have been issued by 
the Government cannot raise a presumption that they were framed by’ the 
Board of Revenue with the consent of the Government. {1 am, therefore,’ 
inclined to hold that these rules are w/tra vires and the Collector's certificate 
is valid without the sanction of the Government (r). 

Under the Standing Order XV. clo 16 of the Madras Board of evii 
a Deputy Collector is empowered to cancel the grant, if at any time within © 
three years of the date thereof, he is “satisfied that the decision was passed 
under a mistake-of fact.” When therefere the Tahsildar makes a grant under 
the mistaken impression that the plaintif s derkhasi is only for a portion of 
the survey field, while in fact it is for the whole, the Deputy Collector's order 
cancelling the grant is witra wires (S) z 

Under sections 65 and 66 of the baid Ravendie Code (Bom, *Act V of 
1879) an occupant of land appopriated for purposes of agriculture can under 
certain circumstances be summarily evicted by the Collector. When there- 
fore the land was not used for agricultural purposes, the sections have nov 
application, the order and notice of ejectment are ultra vires of the Revenue 
authorities, because “it is not possible to attribute the order or the notice 
to any section of the Land Revenue Code under which the Revenue authorities 
can be said to have the ie ta evict the, Aapse plaintiffs from the land in 
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COMPANIES —1 


In the year 1882, it was thought expedient to amend the law,relating to 
the incorporation, regulation and winding up of trading companies and 
other associations and for that purpose the Indian 
Companies’ Act (VI of 1882) was passed. It laid down... 
the constitution and incorporation of companies and associations, prescribed 
rules for the distribution of the capital and liability of members, provided 
for the management and administration and contained the procedure for 
winding them, up voluntarily or through the assistance of the court. 

That Statute had provided that no company, association or partnership 
consisting of more than ten persons could be formed for.the purpose of 
carrying on the business of banking, unless it was _. . | 
registered as a company under this Act, or was formed fanri a 

nerships. 

in pursuance of an Act of Parliament or some other 

Act of the Governor-General, in Council,.or by Royal Charter or Letters 
Patent; and no company, association or partnership consisting of more 
than twenty persons could be formed for the purpose of carrying on any 
other business that had for its object the acquisition of gain. by the company, 
association or partnership or by the individual members thereof, unless it 
was registered as a company under this Act, or was formed in Pus of 
some other Act or of Letters Patent (a). Su 

A joint-stock company shall be deemed to be a ‘company. having a 
Permanent paid up or, nominal capital of fixed our unt, divided into 
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the objects for which the proposed company is to be Memorandum of 
established (d). association 

é The powers of a company depended on its memorandum of associa- 
ton (e) The objects must be set out with reasonable clearness and it was 
not sufficient if a large number of very wide powers were mentioned as such 
objects (f). The powers of a company to transact business were restricted 
to the objects specified in the memorandum and any act which was beyorid 
the objects so specified was ultra vires (g). But an act which was within the 
memorandum but forbidden by the articles might be ratified by the | 
shareholders (4), though a contract which was ultra vires the memorandum 
was wholly void and could not be validated as against the corporation even 
though it was assented to by every individual member of the corporation (J. 

When a company was formed with the object of doing the business of 
commission agency and general trading in cotton, &c., and when its me- 
morandum laid down “if found desirable, the company may effect purchases 
of cotton and produce in Bombay and ship to England and carry on such 
local trade as may seem profitable,” it was held that the memorandum did 
not justify the directors in dealing in the shares of other companies and 
that it was ultra vires (j). Where the memorandum of association authorised 
the company to acquire gold mines in Mysore and elsewhere, and the com- 
pany gave up its mining operation in Mysore the provision for the 
aquisition of gold mines “‘elsewhere”’ would not enable it to work gold mifies 
on the Gold Coast (4). 

Where the objects of a company were stated to be the purchase of the 
business of hotel-keeper, confectioner and provisioner, the future working 
and carrying on of the said business and the doing of all such things incidental 
or conducive to the attainments of the above objects, it was held that the 
directors had powers to bind the company by the issue of negotiable securities 

- in the ordinary course of business(/). 

If the articles empowered the directors to deal with the profits either 
by declaring a dividend or appropriating it to the reserve fund, the directors 
could add to the existing reserve fund a portion of the profits though it 
have the effect of diminishing the amount of dividend which they € 

- otherwise have declared (mm). Where the articles of association of a 
company authorised its directors to borrow on bond, mortgage, or = 
security, or otherwise up to a certain limit, with the sanction of the 














(d) Sec. 8, 9, ibid. jediredue 
Shamnugger Jute Factory Co. v. Ramnarain, I. L. R. 14 Cal. 189. | ba act 
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Ashbury Carriage Co V. Riche, 7 H. L. 653. - a 
Irvine v. Union Bank of Australia, 2 A. C. 366. Dixon'v. Balite eE. 
nd caeai Niet ie One 36 Cho Duss; Towers v. African Tug, (1 1 
5 nee 558. See also G. N. W. C. Railway Co. v. Charlebois, (1899) A. C. 114. a | 
= Q) Kathiawar Trading Co. ©, Virchand Dipchand, 1-1. R- 18 Bom. 119. @) A RN 
 (&) Stephens v. Mysore Reef, etc., (1902) 1 Ch. 745. 5 a fee ya 
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holders, it was held that the power justified a mortgage, the object of which 
Was in part to cover previously incurred liabilities, provided the principal 
amount of the loan did not exceed the limit fixed in the power (7). -Where 
the memorandum of association contained a condition that A and B and 
their representative were to be secretaries, but the emoluments and — 
of the secretaries were set out in the articles of asso- 
ciation, it was held that that portion of the articles of 
association could not be read as part of the memorandum of assotiation 
so as to preclude its alteration by special resofution under section 76 (0). 
It was beyond the powers of the directors to cancel shares duly allotted ‘to 
a share-holder at his request and such cancellation amounted to a see: 
tion not authorised by the Act and was illegal (p): 

In Bhimbhai v. Ishwardas Jugjiwandas (q) the Nawab of Beyla Spinnmg, 
Weaving and Manufacturing Company, Limited; was registered under the 
Indian Companies Act (x of 1866). The original capital’ of the company 
consisted of Rs. 4,00,000 divided into 1,600 shares of Rs. 250 each: In 1882 
the capital of the company was increased by Rs. 1,00,000 divided into 1,600 
shares of Rs. 62-8. The resolution to increase the capital was not passed 
in accordance with the articles of association, ie, “with the sanction of a 
special resolution of the company passed at a general meeting.” © On the 
Sth November 1884 a resolution was passed at a general meeting of the com- 
pany that the share-holders should take up the 459 shares of: the original 
capital and 1,027 shares of the increased capital, which were then in the hands 
of the company, in the proportion of one share to every two shares) already 
held by them. In pursuance of this resolution the appellants tookjup several 
shares of the original capital as well as of the mew capital. -On the 19th 
October 1885 a general meeting of the company was held at which at 
resolved that the resolution of the Sth November.4884, and all acts. done in 
connection with it should be set aside, that the shares ‘taken, by | the share- 
and such amounts as had been paid by them on those shares should heast 
ed to their names in the company’s books.. This was accordingly done, and 
the shares were transferred to the name of the company... In October 1886, 
the company was wound up by order of the;court, In Saan yer of 
contributories, the district judge of Surat held that the hh aiey had 
liable, as contributories, in respect of all the shares 
up in pursuance of the resolution of the 5th Nove wher 1885 
from this decision, it was held that with respect to the meer Li 
capital the resolution of the 19th October 1885, was illegal and invalid; it — 
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operated not as an investment by the company- of aey aa shares p 5. 
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the provisions of section 13 of the Indian Companies Act (VI of 1882); the 
holders of such shares were, therefore, properly placed on the list of contribu- 
tories. It was also held that the issue of the shares.of the new capital had not 
been come to in accordance with the articles of association so that it was 
open to the company to set aside the resolution of the Sth November 1884, 
and when it was set asside the persons who held the new shares ceased to 
be share-holders and could not be held liable as contributories. 

A company was to maintain a Register and enter therein. the 
Registration of names of the transferees of shares and had power.to 
transfers of shares. close the Register. 

The Bank of Bengal was held entitled to refuse to register a transfer of 
shares when the application was made during the time the transfer books of 
the Bank were closed under the powers of section 21 of Act XI of 1876 and 

after notification in accordance therewith (r). Where the directors passed a 
resolution on the Ist October “‘that up to the time of the next ordinary 
general meeting, the board approve of all transfers of shares from Dwarkadas 
Shamji and Ramdas Kessowji or either of them and the company will transfer 
the shares standing in their names to the transferees without claiming any 
lien or without raising any objections,” the resolution was ultra vires and 
not binding on the company (s). 

Apart from Sec. 27 of the Act dividends could not be paid out of capital, 
and any such payment is an vitra vires act on the part of the directors of a 
company and constitutes a breach of trust, rendering them liable to make 
good to the company any amount so paid (z). 

Under section 21 of the Specific Relief Act (w) (1 of 1877) a contract 
made by or on behalf of a corporation or public company created for special 
purposes or by the promotees of such company, which is im excess of its 

powers could not be specifically enforced. As an illustration, if a company 
existing for the sole purpose of making and working a railway contracts for 
the purchase of a piece of land for the purpose of erecting a cotter mull 
thereon, the contract could not be specifically enforced. 
`: No contract can bind a company, which had betn entered info with 
‘regard to it, when as yet it had no existence. Even if such contract was 
embodied in the articles of association, it could bind the company when : 
; formed, unless it had, after its formation, ratified and adopted it (y) > 

’ The authority to cantract on behalf of a company could be express or | 

te Directors and managers had in some companies express authority 
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to contract on their behalf and such authority would be implied with re- 
gard to all matters in the ordinary course of business (w). 

When the articles of association of a certain company authorised -its 
directors to borrow, from time to time,in the name of the company, such 
sams of moncy “by bonds, debentures, or promissory notes, or in such other 
manner as they deem best.” it was held that, although the power to borrow 
moncy on bill of exchange was not specifically given, yet, they, being in many 
respects analogous to promissory notes, must be deemed to be included. in 
the general words “‘or in such other manner as they deem best” (x) Where 
the company had no power to issue bills of exchange or accept re-drafts, the 
holders of those drafts which had been, in fact, accepted were in no better 
position than the holders of unaccepted ones (y). ; 

An authority empowering the agents to “draw, endorse and negotiate 
on behalf of the company all such cheques as should be necessary for enabling 
them to carry on the company’s business did not empower them to accept 
bills drawn on the company (3). 

So far as third parties were concerned a company under this Act could 
be made liable on a bill or note only when such bill or note on the face of 
it expressed that it was made, accepted, or endorsed by, or on behalf of, 
or on account of, the company, or where that fact appeared by necessary 
inference from what the face of the instrument itself shows. DAAA 

The addition to the signature of individuals as makers, drawers, acceptors 
or endorsers of notes or bills, of their deseription as director or secretary, 
treasurer and agent of a certain company, was not considered to raise such 
inference, as it did not exclude the supposition that though described as 
directors, etc., they had intended to make themselves personally iab 
holders of the instrument, though, as between themselves and the comp: 
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In Jehangir Restamji v. Shamji Ladha (c) it was held that the purchase 
by the directors of a joint-stock company on behalf of the company, of shares 
in other joint-stock companies, unless expressly authorised by the memoran- 
dum of association, was ultra vires and that a joint-stock company, even 
though it be empowered by its memorandum of association to deal in the 
shares of other companies, was not thereby empowered to deal in its own 
shares, and a purchase by the directors of the company of its own shares on 
behalf of the company was, therefore under such circumstances ultra vires. 
Referring to some English cases, the learned judges said: “ei? 


“In the case of Evans v. Coventry (d). before Vice-Chancellor Kind- 
ersley, which was a suit by certain persons assured in the General Life 
Assurance Company to compel the directors to restore the capital expendéd 
im the purchase of shares of the company, the Vice-Chancellor seems to have 
assumed that, as there was no express authority to the directors to buy shares 
for the company, the purchases were ultra vires and then proceeds to give 
other reasons, haying special reference to the relation of trustee and cestui 
que trust which he had previously decided was created between the directors 
and the insured. In Spackman’s Case (e), before Lord Westbury, and ‘in 
Stanhope’s Case (f) before Lord Cranworth, it was assumed that the sales to 
the directors, unless they could be regarded as effected under the power to 
compromise were witra vires, and the important question was whether the 
company was estopped by lapse of time and by other circumstances from 
disputing the validity of the ‘sales.”’ 


The business of the Company was to be managed by the directors who 
were bound to strictly obey certain terms and conditions provided in Sch I 
to the Act but the general authority of directors acting as a be 
extended to all acts reasonably nécessary for managément (g). When the 
articles provide that the directors shall not have power to do a certain act, 
any resolution of the company authorising the company to do such acts 
must be by a special resolution altering the articles. ` But if the directors did 
such an act without authority, the company could by ordinary resolution 
adopt the act so that it would become binding on the =o (A).- 3% = 


In the matter of the New Great Eastern Spinning & Weaving Co. Lid. i 
uh! the articles of association of the new Great Eastern Spinning & Wea 7 
transfer of shares in the company were subject to the approv: of =i 

tors. On the 18th October 1898, the directors passed a resolution — 
at up to the time of the next ordinary general meeting the Board a 
of all transfers of shares made by Dwarkadas Shamji and Ramdas 
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(two of the shareholders) or either of them, and ..will transfer shares stand- 
ing in the name of Dwarkadas Shamji and in the name 
of Ramdas Kessowji to their or his transferees without 
claiming any lien or raising any objection.” It was held that the above re- 
solution was ultra vires and not binding on the company. The power con- 
ferred on the directors by the articles of association was a fiduciary power to 
be exercised for the benefit of the company, and could not be exercised until 
the question of each transfer, together with the names of the transfer and the 
transferee, was before them and they had an opportunity of considering each 
case. The ratification by a company of particular acts done by its directors 
in excess of their authority did not extend the powers of the directors so as 
to give validity to acts of a similar character done subsequently (j). 

In Ashbury Carriage Company V. Ritche (k), the question was discussed 
at great length and a distinction was drawn between acts ultra vires, not only 
of the directors of the company but of the company itself and acts which 
are extra vires the directors, but intra vires the com- 
pany. The first cannot be ratified, because they are 
beyond the powers given by law, either as being against public policy or 
prohibited by statute, or because their admission would be unjust to the 
public, or because they are inconsistent with, or foreign to, the object ex- 
pressed in the memorandum of association. The second class applies to 
cases where the directors have gone beyond the powres entrusted to them; 
but still the acts are not beyond the objects of the memorandum of associa- 
tion, and may be validated by the sanction of the company. This second class 
is capable of ratification. Where, under the articles, the directors were 
empowered, before recommending a dividend, to set aside out of the profits 
of the company, as they thought proper, a reserve fund, and the disposal 
of profits was entirely entrusted to them to allow the shareholders to deal 
with them would be a direct contravention of the article. Nor could the 
shareholders decide the question as to the amount of the dividend. -The 
remedy of the shareholders, if they were dissatisfied with the directors, was 
to remove them from office, or to alter the articles of association Q). _ 

A forfeiture of shares which is not illegal as in contravention of any 
statute but may have been ultra vires the directors as being unauthorized 
by the articles, may be made good if it be shown that z 
every individual shareholder had knowledge of and pro maar. — ra e: 
- acquiesced in the transaction (m) If a foreiture be ee ? 
_ ultra vires no lapse of time alone can render it valid:—Quod ab initio non- o 

valet in trouctu temporis non convalescit (n). As regards a forfeiture which o 
; _is ultra vires the directors, “if a declaration of forfeiture pees crim the se 
- is the result of a collusive agreement, but is entered by, the. directors $ 


Ui) Irvine v. Union Bank of, Australia. 2 A. C. 366. P i ats" ibaže- YE 
). 3 Bim: 373. Mateo ct: Sy & W. Cou Lid. v. Kessowji Naik, k R i 


Powers of Directors 


Extra vires 







wA Pacmag v. Kap gi Es x Ee yir 4 Aree Mie 








LAW OF ULTRA VIRES 


books of the company as if it were a bonafide adverse proceeding, the entry 
is a false statement involving a fraudulent concealment of the truth, for the 
suppression of the truth is a form of falschood, and falsehood is fraud, and 
tt is Impossible under such circumstances of imposition, on the,other. share- 
holders, that the shareholder who sets up the foreiture can make a case of 
acquiescence or derive any benefit from lapse of time whilst the truth remains 
unknown’ (o). 

Directors were responsible for the management of their company. 
Where, by the articles of association, the business was to be conducted by 
the Board with the assistance of an agent, they could- 
not divest themselves of their responsibility by delegat- 
ing the whole managment to the agent and abstaining from all enquiry... If 
he proved unfaithful under such crcumstances, the liability was theirs, just 
as much as they themselves had been unfaithful (p). y- 

The Indian Companies Act, 1882, was replaced by Act VII of 
1913. This Act was amended by Acts X and XI of 1914, XI of 1915; XLII 
of 1920 and replaced im part by Act XLVII of 1920, 

The Indian Life Assurance Companies Act (VI-of 1912) regulated*the 
Life Assurance Companies and applied to all persons or bodies of persons 
who carried on life assurance business in British India. 

The Provident Insurance Societies Act (V of 1912) provided for the 
regulation of Provident Insurance Societies. A Provident Insurance Society 
means any person or body of persons whether corporate or unincorporated 
which receives premiums of contributions for insuring money to be ‘paid’ on 
the birth, marriage or death of any pers6n or‘on the happéning of such’ other 
contingency or class of contigencies as may be prescribed. Every society 
has power to make rules for the disbursement of expenses of management, 
for payment of debts and for any other matters that may be prescribed. 

The Basel Mission Trading Company ‘Act (XXXV of 1910) constituted 
the trustees appointed in pursuance of the Enemy Trading Act, ‘1916, ‘into a 
“Body Corporate under the corporate ‘name of the Misson Trust of Madras. 

The Enemy Mission Act (IX of 1921) Constituted trustees as Bondies cor- 
porate for the management of various mission inst-tutions mentioned in 2 
“Schedule to that Act. ` pe Sun- 

According to the ‘emorandt um of ae plaintifi it sate, 
their heirs, executors ‘and administrato rs were to be ` secretaries of a | Bz ank, 
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restraining them from interfering with the performance of his duties 
as secretary, contending that the resolution of the share-holders was inyalid, 
since it altered the memorandum of. association, and also amounted to a 


breach of contract by the company with regard to the terms on which he took | 


up the secretaryship. it was held (#) that the resolution of the share-holders 


did not alter the memorandum of association and was therefore valid; (i). 


that the portion of the articles which sets out the, powers of the secretary is 
not a part of the memorandum and: is therefore liable to be altered. by a special 
reslution under Sec: 76, and (#) that the resolution was a valid one, there 
being no proof of any agreement between the secretary and the company 
to the effect that the subsequent alteration of the articles should not affect the 
terms of the contract upon which the plaintiff took up the secretaryship (q). 
Where ‘the articles of association of a United Company laid down: 
“No person shall be appointed, or have authority to act who is not a share- 
holder in the Company,” it was held that to construe the articles as 
the person appointed to be a share-holder when the proxy is signed is to put 
too narrow ‘a construction om the words; if:an un- 
qualified person is named in the proxy the nomination 
is not an appointment, in any effectiver sense, 


Nomination is not 
appointment 


and his nomination. does not become an appointment until he is qualified; 


in. order to act something more is required —he must be qualified not 
only when he is ‘appointed’ but also when he acts (r). . 
Where the articles of association provided that the number of directors 

should be not Jess than three and also that any casual vacancy occurring on 
the Board might be filled up by the Board and that the continuing Board 
might act notwithstanding any vancancy in their Board, and, upon a casual 
vacancy having occured, the defendant who had shares allotted to him the 
two directors, became subsequently a director and confirmed the resol ution 
to-himself and joined in a resolution that the shares allotted to him should be 
paid in full. forthwith, he was held liable to pay the shares allotted to him 

~> Where under a trust deed, a majority of the debenture stock-h > 

a€ power to sanction any modification of the rights of the Soke 

as against the company, and the majority passed a resolution a : 
convert their redeemable stock into itredeemab le pap it was H 

resolution was not ultra vires, and. was binding o on 
-=> Articles of an, association provided (Arti PRR RE 
general meeting may from time to time.. -i 
of new shares.” Article 59 provided that 
(time to be created may from) time to time 
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a premium, or with such deferred right as compared with any «shares 

previously issued or then about to be issued, or subject to any such condi- 

tions or provisions, and with any such right or without any right of 
voting, and generally on such terms as the company may from time to time 
by resolution of a general meeting declare.” At extraordinary general 
meetings of the company, the company passed and confirmed certain special 
resolutions, among them one substituting the words “by resolution of the 

directors” for the words “‘in general meeting” in Article 53. Subsequently 

the directors passed a resolution to increase the company’s capital by the» 
creation of 1,25,000 new shares £1 each. It was held that, even assuming 
that the resolution of the directors to increase the capital by the creation 
of new shares was infra vires, those shares could not be issued without the 
sanction of a resolution of a general meeting of the company as required by 

article 59; that the plaintiff, who was a shareholder of the company and @ 
former director was not precluded from obtaining an injunction restraining 
the company from issuing the new shares without the sanction of a resolution 

of a general meeting by the fact that he had been a party to the passing of the 
resolutions which authorised the increase of capital and had taken shares 
issued under earlier resolutions (1) 


The directors of a company had under the articles of association power 
to delegate any of their powers to committees consisting of such member dr 
members of their body as they thought fit. B was one of five directors. 
The other directors were dissatisfied with the manner in which B discharged 
his functions as director. A resolution was passed 
at a meeting of directors to the effect that a committee 
. should be appointed to transact all ordinary business 
of the company and should consist of all the directors except B. It was held 
that the resolution was invalid, not having been passed in bonafide exercisé 
of the powers given to the directors by the articles of association (v). Where 
a dissentient minority of share-holders in a company seek redress against 
the action of the majority of their associates, they must, in order to succeed, 
show that the action of the majority is ultra vires, or that the majority have 
abused their powers and are depriving the minority of their rights (w). — 

The liquidator of a Bank sued one M for recovery of a certain sum of 
money on the basis of a promissory note alleged to have been executed by 
him and one S jointly. It was alleged that M and S, applied for the allot- 2 
ment of certain shares in the Bank, which shares were alloted by the 4 
managing director on the 29th June 1911 and notice of the allotment was é 
given to M and received by him on the Sth January 1912. On the 18th 
January M repudiated the allotment and denied’having made any application. _ 
It appeared that on 20th November 1908 two directors of the Bank had made _ 
a delegation of the power of alloting shares to the general manager, and that 

> a “ Sos 


Mimorty seeking 
redress against majority 
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subsequently, on the 27th November 1908 these two (one representing a 
third. director by proxy) together with a third, purported to confirm the 
decision of the previous week... It appeared further that neither of these two 
directors had paid their allotment money by that date; It was held, (1)-that.. 
under the circumstances no proper meeting of the directors could be said 
to have been held and that there was no valid delegation of the power of allott- 
ing shares; (2) that, consequently there was no valid allotment of the shares 
to the defendant and therefore, there was no consideration for the promissory _ 
note; (3) that in any case, it was open to the defendant to revoke his applica- ` 
tion for the allotment of any shares, provided the revocation was antierior 

to the date of any valid allotment or ratification by the Board of Directors; 

(4) that, no valid ratification of the invalid allotment before revocation could ` 
be said to have been proved;(5) that under the circumstances, the defendant. 
was not liable (x). 

"i The original capital of a company consisted of preference and ordinary. 
shares, the preference shares having a fixed dividend, but no priority as to. 
capital., The company, haying power to convert its paid-up shares into stock, 
converted: its ordinary shares into ordinasy stock at 
face value, but in converting its preference shares. 
into preference stock bearing a lower rate of interest 
it gave the holders extra bonus stock.to maintain their former dividends., 
The company also made direct issue of fully-paid preference and ordinary 
stock for cash without going through the formality of first issuing fully paid 
shares and converting them. The company also made direct issue of partly 
paid ordinary shares and partly paid ordinary stock for cash... All the holders 
were placed, on the register and they received dividends. Many years after 
these issues were made the company was wound up voluntarily, and after 
paying all, the creditors the liquidator had a balance of surplus assets for 
distribution among the members. 

It was held, (a) that, having regard to the lapse of time, the irregularity 
in the direct issues of the fully paid preference and ordinary stock must be 
treated as waived, and the holders were entitled to rank for the full amou int 
of their holding; (b) that the original holders and transferees of p eferencè 
stock converted f) rom, fully paid, preference shares could _only for the 
amount representing conyersion at face value and not for the bonus 
which, was wholly ultra vires and must be treated as non-existent; Ae).tbet 


Conversion of Shares 
into stocks 
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holder the principal money and £25 by way of bonus. It was declared 
on the face of each bond that the principal and bonus should be payable ° 
exclusively out of net profits. The holder of any’ 
ten bonds had the option of converting the principal ` 
money into a first mortgage debenture of the com- 
pany for £100, without prejudice to his right to the bonus. It was also” 
provided that the company might after six calendar months” notice pay off 
that principal money and bonus. The option of conversion into first 
mortgage debentures was largely exercised by the bond holders, but £1,25,000 
in respect of bonus remained unpaid, the company not having made any 
profits. The company proposed to extinguish this liability in respect of the 
bonus by the issue of fully paid shares. It was held that the proposed transa- 
tion was ultra vires because it was an issue of shares without payment, inas- 
much as the consideration for the shares was the release of a charge upon 
money which did not belong to the company as a corporation, but to the 
share-holders as individuals (z). 

A surrender of shares to a limited company, not involving any reduction 
of capital and not amounting to a purchase of its own shares by the company, 
is not necessarily ultra vires. 

-~ In 1896, pursuant to article of association and special resolution, the 
holders of 6 per cent, fully paid preference shares surrendered the same to 
the company in exchange for fully paid 5 per cent preference shares, and a 
contract in writing was duly filed with the Registrar of Joint-Stock Companies, 
pursuant to section 25 of the Companies Act, 1867. The surrendered shares 
were not cancelled, but were subject to be re-issued by the company. It 
was held that the surrender not involving and reduction of capital was valid; 
that the transaction did not amount to a purchase by the company of its 
own shares; and that the new shares issued in exchange were fully paid-up (a). 

Acts bona fide done by a director or mahager of a company are valid 
notwithstanding any defect that may afterwards be discovered in his quali- 
fication, and this not between the company and outsiders, but also — 
the company and its members. = 
ie ~ A chairman who presides over a meeting of a company is neither aioli an 
a ministerial officer nor wholly a judicial officer; his duties are of a “mixed 

- nature” and he is not liable to be mulcted in = 

Position of ae if, acting bona fide according to the best of fis” 

ment and without malice, he err usly excludes a share-holder from 
and also declare | him to be ine ligible asa director of the company. 
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was actuated by malice in ruling against him. ‘In such cases, the mere 
deprivation of a man’s legal right does not entitle him to damages. 


Whether a certain person was or was not a qualified ditéétor, Whether 
Or not a certain person was qualified to be chairman of a general meeting, 
and whether certain persons were or were not duly 
elected as directors of a company, are matters which Management nf 
3 4 internal affairs. 
relate exclusively to the internal management of a 
company’s affairs. With such matters the court declinés to deal at “the 
instance of any person other than the company itself, unless there bë some- 
thing illegal, oppressive, fraudulent ultra vires, on the part of the compatiy 
qua company, or on the part of the majority of the company, so that | they 
were not fit persons to determine it. People ought as far as possible to be 
allowed to manage their own affairs without interference by a court of law (5). 


The director of a company who acts ultra vires, but honesti E 
reasonably, and on the advice of counsel which is erroneous, is yaho 
terms of section 279 of the Companies (Consolidation) Act, 190 and ond the 
court may, if it comes to the conclusion that he ought fairly to be ot 
the breach of trust, relieve him from liability either wholly or in part (c). 


Although a director of a public company is always clothed mh ag r a 
ary character in regard to the dealings of any property of the company 
in his capacity of director, the rule that a trustee is not allowed to make a 
profit of his trust does not apply to such a director qua director. only (d). 
A director of a company, though he may occupy a fiduciary position. 
regard to the share-holders collectively, holds no such position with 
to the individual share-holders. So an action, will.. 
not lic to recover damages in relation to certain shares m 
in a company, on the ground that a ee director of tk -ompatr 
knowing the shares to be worthless, made -fi agregeerous 
nature and thus induced the plaintiff to „purchase. ithe 5a 
representation by the director a Bank di 
of shares will not bind. the B 
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and ratification of the borrowing in excess (g). The directors are personally 
responsible for any loss the company may sustain by reason of acts done by l 
them, not warranted by memorandum of association (4), and the company 
does not incur any liability in respect of such acts (7). 

By the article of association of the defendant company the Board of 
Directors were empowered to ‘‘appoint from time to 
time any one or more of their number to be managing 
director or managing directors on such terms as to remuneration... ..and 
with such powers and authorities, and for such period as they deem fit, 
and may revoke such appointment.” In 1908 the directors appointed 
the plaintiff as a managing director and agreed that he should hold the 
office as long as he should remain a director of the company and retain 
his due qualification and should efficiently perform the duties. of. the 
office. The plaintiff continued to comply with those requirements, but 
in 1912 his appointment as managing director was revoked. In respect of 
this termination of his agreement the plaintiff claimed damages for wrongful 
dismissal and the jury found a verdict in his favour. It was held that the 
agreement for the appointment of the plaintiff as managing director, although 
containing nO power to revoke the appointment, was intra vires the directors, 
and that the plaintiff was, therefore, entitled to recover damages in respect 
of his wrongful dismissal (j). 

A share-holder in a limited company, carrying on the business of timber 
merchants, brought an action of declaration and interdict against the com- 
pany, in which he averred that the balance sheet issued by the directors and 
passed by a general meeting was false and ultra vires in this respect that the 
stock of timber was entered therein at less than its true market value, whereby 
a part of the profits earned by the company was concealed from the share- 
holders, but he made no averment of fraud on the part of the directors. It 
was held that the valuation of the stock of timber was an administrative 
matter within the discretion of the directors in connection with which they 
were answerable only to the general body of share-holders of the company; 
that there were no relevant averments of ultra vires acting on the part of the 
company or the directors; and the action was dismissed (4). 


When the appointment of a Mustaddi by the managing agent of a com- 
pany was never submitted to the meeting of the share-holders of 
company, the mere fact that the person appointed was allowed to work : 
mustaddi for some time could not be held to be ratification or acqi nies en 
in such ge by the company (/). a dao 


(gz) 106 P. L. R. 1902. 
(h) Kathiawar Trading Co. V: Virchand, 18 Bom, 119. — 
<1 In re Port Canning Land Investment & Co, 7 B. L, R. 583. 
any v. James Nelson & Sons., OE ak mae err B.4 
a Bluett v. Stutehburys, Ltd., (1908) 24 R. 469 d 
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section 38 of the English Companies’ Act of 1862) creates a new liability 
in the share-holders, and that hability includes coen- ry 
tribution not only in respect of calls made since the i} 
winding up, but also, in respect of unpaid calls made before the date of the 
winding up, whether barred by limitation at that date or nots Directors 
have no power to caneel shares duly issued to a share-holder at his request 
and so reduce the capital of the company (m). There is nothing to prevent 
the directors of a company from entering into a contract with company for 
their own benefit (77). Once the rights of parties dealing: with’a registered 
company have become fixed by a contract, the company cannot by a special 
resolution subsequently passed by it alter those rights (o). 

By an agreement made between the defendant company and the plaintiff, 
the latter was appointed sole manager, for a terms, of the company’s confec- 
tionery department and of extensions of it. He was to have full power to 
conduct in a reasonable manner the practical and commercial business of 
the department without in any way being interfered: with by the directors, 
except as regards the expenditure of additional capital on new branches, the 
erection of additional buildings or machinery or the conduct of legal matters. 
The plaintiff now sought to restrain the company from alleged wrong- 
ful and unwarrantable interference with the conduct of the business of his 
department. It was held that the agreement was ultra vires of the articles 
of association of the company and of the directors, and could not be 
enforced (p). So when the promoters of a company for working mines 
contract that the company when formed, shall purchasé cértain mineral 
property, without taking precautions to ascertain the value of such property 
and stipulate that the vendor shall give them a bonus out of the purchase 
money, the contract is in excess of powers and in breach of trust and cannot 
be specifically enforced. Where an agreement, entered into with the manag- 
ing agents of a comany is unreasonable and such as should not be entertained 
in the usual way and according to the ordinary course of business it is ultra 
vires and the company is entitled to repudiate it (q). 

A harbour improvement company were authorised by their private Act 
to establish a fish market. All fish (with some immaterial exceptions) which 
was landed at the port had, under a penalty, to be sold . 
in the market. The company had power under sec- Se ee 


A new liability 


tion 49 of their Act, to make bye-laws for “the regulations and government 
of the fish market and of the quay on which the same is established,” and 
penalties were imposed on persons offending against any bye-law. One — 
of the bye-laws made provided that “no person shall gut or cleanse any © 
fish in the market except by the leave of the wharf-master and in such piee 
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(m) Sorabji Famsetji v. Ishwardas Jugliwandas perme aa 
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(if any) as may from time to time be appointed by the wharf-master for that — 
purpose.” An order was made by the wharf-master that, “owing to the  ž 
impossibility of getting rid of the offal, no dog-fish, ray or skate are to be 
gutted in the Fish Market.” No adequate place for gutting dog-fish was to 
be found in the town except the Fish Market. The fish were bought in the 
market mainly for sending away by rail and dog-fish must be gutted as soon, 
after they are landed, as possible, as they largely consist of offal, and quickly 
decompose. A buyer of dog-fish, the respondent gutted them in the market 
without obtaining leave from the wharf-master. An information against  ž 
him was dismissed on the ground that the bye-law was unreasonable, and O= 
therefore bad, as it would be impracticable to carry on the industry if buyers 
were prohibited from gutting fish in the market. It was held, that as the 
effect of the bye-law was to prevent the landing of the dog-fish, or the sale of = 
it in the Fish Market, it must be sold according to the Act, without the leave _ 
of the wharf-master, the bye-law was unreasonable and bad in law (r) 

A company incorporaed by privateEFAct of Parliament was own a fish 
market, where all fish landed in the district for sale had to be sold. Under 
their statutory powers of making bye-laws for the regulation of the market 
and preventing nuisances therein the company passed a bye-law prohibiting _ 
the gutting of dog-fish in the market. Dog-fish contain an unusual amount ~~ 
of offal, and have to be gutted very soon after landing; and the company had 
found great difficulty in getting rid of the offal, which was a nuisance. The — 
prohibition would have the effect of altering the conditions of the dog-fish = 
industry, and of restricting the sale of the fish, but would not put an end to 
‘it. It was held that the bye-law, in the circumstances, was reasonable, and = = 
stherefore: valid (s). 
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Among commercial companies for which the Indian legislature had 
specially provided were the railway companies and the Presidency Banks. 
The Indian Railways Act (IX of 1890) consolidated 
the law relating to railways in India. That Act lays 
down the limits of the powers exercisable by railway administrations in the 
matter of transport of goods and passengers and of construction and repair 
of the permanent ways or other works connected therewith. Several of 
the provisions of the Act of 1890 have since been amended and in 
the matter of its responsibility in carrying goods the Railway is no longer 
a bailee but is an insurer. There is a proposal at the present moment 
to make further extensive amendments which might culminate in bring- 
ing out a completely new Act. There is, however, a great importance 
especially for those who are following these lectures, to have a picture 
of the Act as it is and how it has worked. 


Indian Railways. 


A railway administration may.... 
(a) make or construct in, upon, across, under or over any lands, or 
any streets, hills, valleys, roads, railways or tram- 
ways, or any rivers, cannals, brooks, streams or 
other waters, or any drains, water-pipes, gas-pipes 
or telegraph lines such temporary or permanent inclined planes, 
arches, tunnels, culverts, embankments, aqueducts, bridges, roads, 
lines, or railway, Ways, passage conduits, drains, piers, cuttings and 

fences as the railway administration thinks proper; 

(b) alter the course of any rivers, brooks, streams or water-courses, 
for the purpose of constructing and maintaining tunnels bridges, 
passages or other works over or under them, and divert or alter, 
as well temporarily as permanently, the course of any rivers, brooks, 
streams, or water-courses or any roads, streets or ways, or raise or 
sink the level thereof, in order the more conveniently to them 
over or under or by the side of the railway, as the railway administra- 
tion thinks proper; 
make drains or conduits into, through or under any lands a os 
ing the railway, for the purpose of conveying water from BEts the en 3 
railway; sb 20 Krad st 

_ effect and construct such houses, oe at 
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(e) alter, repair or discontinue such buildings, works and conveniences 

as aforesaid or any of them, and substitute others in their stead; and 

Pai o do all other acts necessary for making, maintaining, altering or 

- repairing and using the railway (a). 

The directors of a railway company had no power at their own hand to 
dismantle the whole undertaking and convert the plant into money. The 
directors af a railway company having proposed to dismantle the line and to 
. sell the plant, objection was taken by, inter alia, 
one of the shareholders (who was also a debenture- 
holder) on the ground that the proposal was mitra 
vires and illegal. It was held that the directors had no power to dismantle 
the line, and interdict granted as craved (4). 

‘Section | of the Great Northern and Manchester, Sheffield, and Lincoln- 

shire Railway Companies Act, 1858, does not authorise the making 
by the two companies of an agreement for pooling all their income and re- 
ceipts, for, an agreement for joint-working of both the lines as distinct. from 
a working of both the lines by,one only of the two companies. Therefore 
an,agreement intended to effect these objects is ultra vires (c). 
oo» Tailway company agreed to supply a hotel with a good and adequate 
supply of water fit for drinking purposes as far as was practicable from the 
springs in their tunnel. The water was liable to be contaminated, and the 
plaintiff brought his action insisting that he was entitled to a proper supply 
of drinking water. It was held that the railway company had carried out 
their contract; which was simply to supply surface water, which would other- 
wise run to waste, and that an agreement to supply drinking water, and My 
pipes and mains for all time would be ultra vires (d). 

p- The G.I. P. Ry. Co, while constructing a branch railway known as the 
Harbour Branch Railway, laid their lines across a public street, which was | 
vested in the Municipal Corporation of Bombay, without their permission 
and without acquiring the road. The municipal corporation sued the rail- 
way company to obtain a declaration that the defendant company were not 
entitled to take possession of the public street, where they had laid ther 
permanent lines of railway without having previously obtained the permission 
of the Corporation and without having acquired the land under Land Acquis- 
tion Act. It was held, on appeal, that under this section (Sec. 7 of 
hpa ays Act) the Railway Company was entitled to lay the line without 

Agorra of bras plaintiffs and that there was no necessity to acquire tħe 
road, whi ch was as al ready passing across the street (e). ties 

"Lands acquired by a railway company meet be peed LI 
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the Act only, and if they use them for other purposes they can be restrained 
by injunction (f). 

In a suit against a railway company for compensation for damages 
caused to the plaintiffs’ lands adjacent to the railway line by negligently 
allowing rain water to be flooded in the making of a railway, by constructing 
borrow pits, in such a way as to be contiguous, they acting as channels for 
water to pass along the line, it was held that as the defendants had exceeded 
the powers conferred upon them, they were liable for negligence and the suit 
was maintainable (zg). 

A railway administration may, for the purpose of exercising the powers 
conferred upon it by this Act, alter the position of a k oe 
any pipe for the supply of gas, water or compressed Bi. <a pri tm ges 
air or the position of any electric wire, or of any drain 
not being a main drain: 

Provided that: 

(a) when the railway administration desires to alter the position of any 
such pipe, wire or drain it shall give reasonable notice of its inten- 
tion to do so, and of the time at which it will begin to do so, to the 
local authority or company having control over the pipe, wire or 
drain or when the pipe, wire or drain is not under the control of 
a local authority or company, to the person under whose control 
the pipe, wire or drain ts; 

(6) alocal authority, company or person receiving notice under the. 
proviso may send a person to superintend the work, and the railway. 
administration shall execute the work to the reasonable sati 
of the person so sent and shall make arrangements for continuing - 
during the execution of the work supply of gas, water, com- 
pressed air or electricity or the maintainance of the drainage, as the- : 
case may be (A). 

But the, pomera vee sah a eae È 

ahai sah. Duikiimgs waste’ iy Se Cee eae an 
the consent of the government concerned. ; (See. 8A). _ 
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The Indian Railways Act, 1890.is divided into several Chapters. While _ 
Chapter III relates to construction and maintenance of works, Chapter IV 
deals with matters relating to opening of a railway. Sanction of the Central 
Government is a condition precedent to the opening of a railway and the 
Central Goyernment may, under certain circumstances, order the closing 
down of an opened railway or to re-open a closed Railway. Chapter V _ 
relates to Traffic facilities and it opens with Sec. 26 which lays down, very 
specifically, that except as provided in the Act, no suit shall be instituted or. 
proceeding taken for anything done or any omission made by a railway ad- 
ministration in violation or contravention of any provisions of this Chapter. 
Traffic includes conveyance of animals and goods and rolling stock besides 
passengers. Provisions relating to working of Railways will be found in — 
Chapter VI. The most important subject as to the responsibility of Railway 
administration as carriers is dealt with in Chapter VII of the Act. There 
has been extensive amendments to the different : 
Sections covered by this Chapter. As carriers } 
of goods the Railw ays are no longer considered to be 
bailees within the ambit of Sections 151; 152’and 161 of the Indian Contract . 
Act, 1872. By an amendment in 1961 the responsibility of thé Railways 
at present is that of acommon carrier. Sec. 82-A to 82-J speak of the liability 
of a railway administration in respect of accidents to trains carrying pasen- 
gers and payment of compensation and matters allied thereto. In no case, r 
however, the amount of compensation shall exceed Rs. 50,000/- and the 
liability in that respect is decided by Claims Commissioners appointed by the 
Central Government under Sec. 82-B. Chapter VIII relates to accidents 
and Chapter FX as to penalties and offences. Certain supplemental provisions 3 
including the rules which will regulate the levy of taxes in respect of railways 
and from railway administrations in aid of the funds of local authorities are 
contained in Chapter X. 

It will be of interest to note some of the very interesting cases that came 
up before thë Courts in the working of the Statute. 


‘i 
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In Laljibhai Shamji and others v. G. 1. P. Railway Company (j) thë sia oe 

sued to recover from the defendants the sum of Rs. 1 .34,152-11, which during rm 

the three years prior to suit the plaintiffs had been obliged by the defendants 

as “terminal charges’ on consignments of cotton made by the Thin oe 

iffs from up-country ` Stations to Bombay. | eae 

‘By the Act of Incorporation of the alten dare company ie waa e iA 

‘that it ere lawful for the railway company and the East India’ Comp: 2 

| to such contracts, &c., as they thought fit, (inter alia) “for perform 
ed ng ators and ‘things ‘necessary or convenient for carrying into « 
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of goods to and from the wagons, loading and unloading them on and from 
the wagons, and for the use of the company’s premises till the goods are re- 
moved. The plaintiffs objected to these charges as not being within the scope 
of the powers conferred by the Act of Incorportion of the defendant company. 
It was held, that these charges were within the authority given by that Act, 
and that such charges, if not strictly “‘tolls”, were certainly charges for per- 
forming of services, if not ‘‘necessary,”’ at any rate “convenient for the working 
of the railways”. 

In a suit against a railway company for the recovery of six pies paid by 
a person under protest for the purchase of a platform ticket to enable him 
to enter on the railway platform to see his friend off 
by a mail train, the Small Causes Court which tried Platform ticket case. 
the case decreed for the plaintiff. On the application 
of the defendant company to the Chief Court to revise the order of the Small 
Causes Court, it was held (1) that the railway company were justified in exclud- 
ing from the station platform the respondent without a platform ticket; (2) 
that a railway administration, under one of the rules framed by the Govern . 
ment of India (rule 29) for the guidance of railway officials and the public, has 
the right to exclude from the railway station any person not having business 
on the railway premises; and (3) that the desire of a person to see his friend 
off would not constitute business within the term of the rule (K). . 

In a suit against a railway company for refund of wharfage alleged to 
have been illegally levied by the defendant company 
for delay in taking delivery of the first portion of a 
consignment, which arrived at the destination in parts on different aati 
it was held that the plaintiffs contention that the wharfage charge was 
illegal must succeed inasmuch as the rules relied on by the company were 
not published in the Gazette of India. It was held also, that the general rules 
made by the Governor-General in Council, and published in the Gazette of 
India by notification do not become operative as the rules of any individual 
railway company merely upon their adoption by the company. It must be 
shown that the particular railway company made rules, that those rules, 
received the sanction of the Governor-General in Council and Haves been 
published in the manner prescribed by the Act (/). 10 

The plaintiff did not remove from the railway pieis iia aai 
on payment of freight and other charges legally payable and the delay was 
due to a dispute between the parties, the plaintiff insisting on the w 
of goods and the defendant company objecting to it. The plaintiff brought — 
a suit against the defendant company for refund ne oe ATR, 
to have been illegally realized from him on the ground that the rules 
the defendant company relied were not made and ipatlished soe a 
prescribed by Sec. 47 of the Act. It was held, that the rules v 1 
contemplated by the Act anda deszen wan a Ge avour ft 
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It was held that rules adopted by a railway company thot'gh' not originally 
prepared by it would satisfy the requirement of Sec. 47 of the Railway Act, 
if they were subsequently sanctioned by the Governor-General in Council 
and published in the Gazette of India (m). 

The plaintiff purchased a season ticket entitling him to travel on the 
defendant company’s line of railway between two specified stations from the 
Ist May to the 3ist July 1902; on or about, the 18th May 1902 he lost the 
season ticket and requested the defendant company to issue to him a duplicate 
season ticket which it declined to do on the ground that the rules contained 
in their Quarterly Time Table and Railway Guide 
did not admit of duplicate season tickets being issued 
and they also declined to make any refund or to return the deposit made on 
the issuc of the season ticket. The plaintiff filed a suit against the defendant 
company to recover the sum of Rs. 15 being the amount paid for the season 
ücket, including the deposit, and in the alternative, the plaintiff sought to 
recover that sum as damages. It was held (1) that the rule of railway 
company published in their Quarterly Time Table and Railway Guide as 
required by Sec, 47(1) was not ultra vires for want of sanction of the Governor- 
General in Council; (2) that under this rule the company were not bound 
to issue a duplicate season ticket or to refund the deposit amount (7). 

The plaintif handed over goods to a railway company for despatch 
to another place, which was accordingly done. He however, failed to take 
Receipt against delivery a receipt for the goods despatched which never re- 
to Railway. ached their destination and in a suit for damages, 

the company pleaded that under a rule framed under 
Sec. 47(1) (1) “delivery” will be deemed to be complete only on a receipt in 
the proper form being granted by the company’s authorised servants, and 
that as the rule had not been complied with in the case, they were not liable, 
It was held, overruling this plea, that goods had been ‘delivered’ to the rail- 
Way authority within the meaning of Sec. 72 and the company could not 
escape liability for their negligence, 

-Per Piggott; J—It is not open to a railway company. to enact, by means 
of rule, that although as a matter of fact goods have been delivered to a duly 
authorised servant of the administration to be carried by the railway, never- 
theless the court shall not deem them to have been so,delivered unless and 
until the railway servant in ANPR has prsfpsmed: a particular act, such 

as granting a receipt. «j o -3o TOS Icsbndieb off bra 2500h To 

- Per Walsh, J—No rule which any company can make can cut downs, 
control or limit ibility which i is a creature of Statute under S. 723 an -nai 


Season ticket case. 
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A firm of fire-brick manufacturers, who owned a private railway siding 
in their works, made use of the locomotives, wagons, and servants of the 
railway company, when moving materials from one 
part of the works to another. The Railway Company 
having intimated an increase in its charges for these services, the manufac- 
turers objected to the increase as unreasonable, but continued to accept 
the services and to make payments at the old rates, which the company 
accepted as payments on account. In an action by the railway company 
for a sum representing the difference between the accounts rendered and the 
amounts paid, the defendants maintained that the jurisdiction of the court was 
excluded in respect of the questions of the legality of the increased charges 
which fell to be determined either by an arbitrator appointed by the Board 
of Trade in terms of the Railway Rates and Charges, [No. 19 (Caledonian 
Railway, &c.), Order Confirmation Act, 1892, Schedule of maximum Rates 
and Charges (5)], or, alternatively, by the Railway and Canal Commissioners 
in terms of the Railway and Canal Traffic Act, 1894, S. 1. sub-sec. 3, It 
was held that the statutory provisions founded upon were inapplicable in 
this respect and that the services were not incidental to the conveyance of 
goods on the railway, but were connected solely with the internal traffic of 
the brickworks; and accordingly held that the jurisdiction of the court was 
not excluded; also that the services were not ultra vires of the railway com- 
pany, and (2) that the defendants having continued to accept the services 
after intimation of the increase in the charges, could not object to the 
increase (p). 


All major Railways in the Country are now under Government manage- 
ment and a few narrow gauge Railways which were being managed by private 
companies were taken over by the Government by the Railway Companies 
(Emergency Provision) Act, 1951. Within 10 years 
of the passing of the Railways Act, 1890, the Indian 
Railway Board Act, 1905 was passed. The Act has continued to remain in 
the Statute book since then as the Federal Railway Authority provided for in 
the Government of India Act, 1935 never came into existence. By necessary 
amendment the Railway Board Act, 1905 has been adopted to the pr En 
set up. The object of the Railway Board Act is to provide the Board 
the powers and functions of the Central Government under the Ind 
Railways Act of 1890 and with the powers to make general rules : 9 
Government Railways. Railway isa imately in list Lof the Schedule \ 
the Constitution. Dg 8 2& Sidatine sd 
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panies. These Banks were declared bodies corporate with perpetual 
succession under those names and would respectively possess and enjoy all the 
rights, powers and: immunities incidental to a corporate aggregate, shall 
use a corporate seal and shall sue and be. sued by the corporate name. 
It provided that the proprietors and share-holders, for the time beings abel 
be members respectively of the bodies corporate. 


The business of the Bank was to be managed by the Board, which shafi 
in the first instance éonsist Of six directors, and may 
subsequently consist of such number, not less than 
six, and not more than nine, as may be fixed by a 
special resolution. Such directors shall be selected by vote at a general or 
special meeting. Three of the directors shall form a quorum for the transac 
tion of business.. The directors shall choose a president and vice-president 
from among themselves at their first meeting in every year. The decision 
of the majority will be the decision of the board and the chairman has a 
casting vote in case of an equal division of vote(q). The Bank was authorised 
to carry on and transact the several kinds of business as provided in the 
Act which also provided certain restriction in respect of those transactions. 


By the Imperial Bank of India Act (XLVII of 1920) the Presidency 
Banks were dissolved and amalgamated into the Imperial Bank of India, 
| Panie of which the Presidency Banks were designated as 

| branches. The Imperial Bank was constituted a 
body corporate, with power to hold, acquire, dispose of property, open 
closed branches and enter into contracts. The business was managed by a 
Central Board of Governors, with Local Boards in all branch stations, which 
had power to make bye-laws. The schedules specified the nature of business 
which the Bank could and could not transact. The annextres to the Act 
prescribed the procedure and routine of business. 


In 1934 the Central Legislature passed the Reserve Bank of India Act, 

1934 which became effective from 6th March of that year. The object of 

the Act is to constitute a Reserve Bank of India and 

Reserve = the Preamble to the Statute says 1 that’ whereas it was 

expedient to constitute a Reserve Bank of India to regulate the issue of Bank 

notes and the keeping of reserves with a view to securing monetary stability 

in India and generally to operate the currency and credit system of the 

- té its advantage and whereas though due to the disorganisation of the 

1 of the world at that time it was not possible to determine what would 

be suitable as a permanent basis for the Indian monetary system, yét it was 


Constitution of the 
Bank. 


felt expedient to make temporary provision on the basis of the then existing _ 
monetary system, and to leave the question of the money standard best-suited 


1 India to be considered when: the ree pape money position beca 
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A Schedule of Banks is appended to the Act and under Section 42 every 
such Bank is to maintain with the) Reserve Bank of India an average daily 
balance the amount of which weuld not be less than certain percentage of 
the total of the demand and time liabilities. Thereafter in 1949 The Central 
Legislature also passed the Banking Regulation Act 1949 some of the main 
features of which are, 

(a) A comprehensive definition of ‘banking’ so as to bring within the 
scOpe of the Legislation all instiuttions which receive deposits 
repayable on demand or otherwise for lending or investment; 

(b) Prohibiting non-banking companies from accepting’ deposits 
repayable on demand; 

(c) Prescription of a special form of balance-sheet and conferring of 
powers on the Reserve Bank of India to call for periodical returns; 

(d) Inspection of the books and accounts of a Bank by the Reserve 
Bank of India; 

(e) Empowering the Central Government to take action against Bank 
conducting their affairs in a manner detrimental to the interests 
of the depositors; 

(f) Bringing the Imperial Bank of India within the perview of some 
of the provisions of the Act; 

(z) Widening the powers of the Reserve Bank of India so as to iniii 
it to come to the aid of banking companies in times of emergency. 


By an amendment in 1978 the Reserve Bank of India has been empowered | 
to (a) open gold accounts abroad with principal currency authorities of foreign 
countries (b) open such accounts with the Bank of International Settlement 
(c) invest in foreign securities (d) open accounts with foteign branches ôf 
Banks of our Country (e) invest in shares and securities of International 
Banks and (f) give loans to Scheduled banks ‘in foreign currencies. © =T 


The, position. of the ag ‘Bank being such, the next relevant topic 
Banking sore Act. The rea 
Companics Ant, 1949 isthe prodocs ot pany Eemplants | 
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then getting control of non-banking companies, and by the inter-locking of 
shares, the banking companies were able to manipulate the finance at their 
disposal. The main features were “the grant of loans to persons connected 
with the management of banks without adequate security, extensive window- 
dressing at the time of preparing balance-sheet, and in general, a tendency 
to utilise the banks’ funds to the detriment of the interests of the depositors.” 
It must not be forgotten that the Indian Companies Act, 1913 was concerned 
primarily with safeguarding the interests of the stockholders, whereas in a 
banking company, the interests of the depsitors are invariably many times 
those of the stockholders, if those interests can be said to be represented by 
the monies invested respectively. In 1946 an Ordinance was promulgated 
consisting of only six sections, of which the operative sections were the last 
four. Section 3 enabled the Central Government to 
direct the Reserve Bank to cause an inspection to 
be made of any banking company and its books and 
accounts and to make a report to the Central Government. Sec 4 provided 
the machinery and the procedure to implement Sec. 3. Section 5 empowered 
Government to prohibit a bank from receiving fresh deposit or to direct the 
Reserve Bank not to include a particular bank in the Second Schedule, or 
to exclude it, if already included. Sub. Sec. (2) provided for certain penalties, 
and Sec. 6 authorised the Central Government to publish, after reasonable 
notice to the banking company concerned, any report or parts thereof. This 
was an attempt to ensure the depositors a certain measure of safety in regard 
to their money. 

The Ordinance was followed by the Banking Companies (Restriction 
of Branches) Act, 1946, which, as its name shows, put a curb on the 
indiscriminate opening of branches by some banks. The evils of indiseri- 
minate advances and loans were then sought to be met by an Ordinance 
promulgated in 1948. “The Banking Companies Control Ordinance” (XXV 
of 1948). In that Ordinance, it was provided that the Court shall appoint 
the Reserve Bank as the Official Liquidator of a 
banking company on the application of the Reserve 
Bank in that behalf. The Reserve Bank of India Act was also amended to 
enable the Reserve Bank to give a Ioan or loans to a banking company with 
a first charge on the assets, if wound up., A large number of banking com- 
panies had failed during the years, 1947, 1948, and 1949. Between 1926 
and. 1937, 23 Banks had suspended payment. In 1938 and 1939, 46 Banks 
failed, from 1940 to 1946, 95 Banks were involved. But in 1947, 
al and 1949 there were as many as 123 failures involving out 

„82, crores: The largest number was in Calcutta with 83 Banks. mn 

S iding. up proceedings that followed, many unsatisf: to N 
E A g t was noticed. that the realisations were insignifi 
; costs were Shadi and enormous or be of time took place. ~ The w 
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carried on without undue hurry, the decision whether there should be a 
winding up or not, cannot be unduly deferred in the case of banking company, 
if the interests of the depositors are to be safeguarded. To achieve solidarity 
in banking operations and also to preserve the rights of the depositors while 
a bank continues and more so when it cannot, the Banking Companies Act 
was the logical, and indeed, the only answer. 


We have seen that the Reserve Bank was already functioning as a central 
bank with a certain measure of control over the other banks, scheduled or 
unscheduled. This control was tightened in the Banking Companies Act 
by making provisions which were. intended to protect the interests of the 
depositors, Differences noticeable between the Banking Companies Act, 
on the one hand and the Companies Act, on the other, which have been 
characterised as discriminatory; are thus explainable Reserve Rank ee 
on the basis of the object to be achieved. The Banking that the depositors 
Companies cannot be compared with other companies. ™°"Y ts safe. 

The ordinary companies deal with the money of the stock-holders, who « own 
a share in the assets, who appoint.their own Directors, for better or for worse, 
and whose liability is also limited. The banking companies arein an entirely 
different class, as they deal with the money of the depositors, who have no 
security except the solvency of the banking companies and so must be 
regulated somewhat differently, and the interests of the depositors must be 
paramount and the winding up of such companies depends upon other consi- 
derations, chief among which is the desire to pay off the creditors as far as 
possible in full or at least equitably. The action is thus dictated not from any 
abstract consideration of a long-range view of the further ability of a bank 
to pay its creditors but its ability to pay them at any given time. In this 
connection, the Reserve Bank has been given by the Banking Companiés 
Act the power and has been invested with the duty of watching the affairs of 
every banking company with a view to ensuring the safety of the depositors’ 
money. There is thus, at the very start, a reasonable classification, which 
is also a very just and practical classification, to achieve the avowed è. 
/ Aiai 


It is hardly necessary: ia ee ee ae EAE 
vision of the Banking Companies Act. “When the Banking 
Act was originally enacted, the main objects were to prescribe | mini imum 
capital standards, to prohibit the non-banking companies to accept d 
repayable on demand and to limit dividends payable. “But included in n the 
Act was a comprehensive scheme for licensing of banks and a conferral on ~ 
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of the Indian Companies Act in respect of liquidation of companies did not 
Seem to be suitable for banking companies, that a bank's business being of 
an over-the-counter kind, the bank has to meet immediately its liability and 
a provision for winding up of the banking company when it refuses to meet 
a lawful demand within a stated time, was necessary. It was also stated that 
the Reserve Bank was given authority to apply for the liquidation of a bank- 
ing company if its affairs were conducted to the detriment of the interests 
of the depositors. An examination of the Banking 
Companies Act thus reveals two things prominently. 
The first is that the whole intent and purpose of 
that Act is to secure the interests of the depositors. The second is that the 
Reserve Bank is the instrumentality by which this intent is to be achieved. 
The Act, at every turn, makes the Reserve Bank the authority to sanction, 
permit. certify, inspect, report, advise, control, direct, license and prohibit. 
There ts hardly a provision where the Reserve Bank’s judgment is not made 
final vis-a-vis a banking company except where an appeal to the Central 
Government can lic. No useful purpose will be served in referring to these 
sections in detail. 


Wide powers of the 
Reserve Bank. 


Nor do the powers of the Reserve Bank end there. The Reserve Bank 
not only has powers over banking companies while they are functioning, 
but it has also powers when the banking companies wish, or are forced, to 
cease to function. If a banking company wants to suspend its business and 
applies to the High Court for a moratorium, the application is not 
maintainable, unless it is accompanied by a report of the Reserve 
Bank indicating that in the opinion of the Reserve Bank the banking company 
will be able to pay its debts. When the High Court grants the relief without 


Moratorium and the such report, it has to call for a report from the Reserve 
interest of the Bank. The High Court is also required to have 
depositors. regard to the interests of the depositors, and even 


during the period of moratorium granted by the High Court, the Reserve 
Bank can apply for the winding up of the banking company, and secs. 39 and 
41-A give special powers to the Reserve Bank in winding up proceedings. 
Even in voluntary winding up of a banking company, the Reserve Bank has 
to certify that the pogo snd oar tase to pay in- full all its debts to 
‘its creditors, as they accrue. In amalgamation of banking companies, the 
scheme has to be approved by the Reserve Bank. Siniilarly, in compromises 
or arrangements between the banking company and its creditors, the Reserve 
‘Bank has to be satisfied. In all these matters, the satisfaction, inter alia, 
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satisfaction of the Government.:..To make the exercise of these powefs 
justiciable and subject:to the judicial scrutiny will defeat the very purpose,of 
the enactment. 

These observations lay down clearly that there may be occasions and 
situations in which the legislature may, with reason, think that the determina- 
tion of an issue may be left to an expert executive like the Reserve Bank rather 
than the Courts without incurring the penalty of having the law declared 
void. The Law thus made is justified on the ground of expediency arising 
from the respective opportunities for action. Of course, the exclusion of 
Courts is not lightly to be inferred nor lightly to be conceded. The reż 
asonableness of such a law in the total circumstances will, if challenged, have 
to be made out to the ultimate satisfaction of the Court, and it 1s’only 
when the Court considers that it is reasonable in the individual circumstances 
that the law will be upheld (r) 

We may now proceed to the other important banking institution. =) 

The State Bank of India was created by a Statute. The State Bank and 
its subsidiaries are therefore statutory corporations. In 1951 the: Reserve 
Bank of India appointed a Committee which submitted a report: One of the 
important recommendations, and an integral part of 
the solution of the rural credit problem, propounded 
by the Committee was the setting up of the State Bank of India as one strong 
integrated State-partnered commercial banking institution with an effective 
machinery of branches spread over the whole country for stimulating bank- 
ing developments by providing vastly extended remittance facilities for co= 
operative and other Banks and following a policy which would be in effective 
consonance with national policies adopted by Government without departing 
from the canons of sound business. Such a State Bank of India was envi- 
saged as coming into being by the amalgamation of the Imperial Bank 
of India with certain State associated Banks. The entire Imperial Bank 
of India was therefore taken over with a view to effect more centralised 
control over the rural credit and to facilitiate large Control over rural 
remittance facilities, as also to implement financial credit. 
policies of the Government of India without losing sight of the sound com- 
mercial principles. It may be noted that 14 major Banks of this country were 
nationalised with a view to control the financial heights. The corporate 
bodies viz., the Banks, therefore, are the agencies of the Government, which 
have a large hand in controlling the policies. In making several appoint- . 
ments forming the structure of these Corporate bodies like the Life Insurance — 
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State Bank of India. 
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the State Bank of India. All such directions are to be given through the 
Reserve Bank and the decision of the Central Government is final in respect 
of matters of public interests (s). 

More or less all the Banks of the Country, except those which are 
called foreign Banks operating in India, have been nationalised. These 
nationalised Banks are carrying on business as Government of India under- 
taking. The work of the Banks has now been diversified and the Government 
has full control on them. This does not however, mean that the Control 
of the Reserve Bank of India upon the nationalised Banks has in any way 
been relaxed. The nationalised banks, are the agencies of Government, 
which have a large hand in controlling the policies. It is the Government 
which is laying down the economic policies and controlling the financial 
Kali akd Hanks. heights on the basis of sound commercial principles 

in doing business; it cannot be forgotten that it is ~ 
the voice and the hand of the State that is effectively felt in all the activities. 
Banking undoubtedly is an activity vital to the life of the Community and it 
is undoubtedly a business of great importance. This being the nature of the 
institution and also its powers, there cannot be any doubt that the State 
Bank of India is either “State” or “other authority” within the meaning of 
that expression in Art. 12 of the Constitution. The State Bank of India, 
though not specifically called upon to perform governmental or quasi- 
governmental functions and though does not possess powers to enforce 
obedience at the pain of penalty, is still “other authority” within the 
meaning of that expression under Article 12 (f). 
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COMPANIES—III 


In respect of the position, rights and privileges of Companies incorpora- 
ted in the United Kingdom and in India, the following provisions in the 
Government of India Act ,1935 will be of historical interest. 


Sec. 113.—(T) Subject to the following provisions of this chapter, acom- 
pany incorporated, whether before or after the passing of this Act, by or under 
the laws of the United Kingdom, and the members Companies incor- 
of the governing body of any such company and the porated in the United 
holders of its shares, stock, debentures, debenture stock Kingdom. 
or bonds and its officers, agents and servants, shall be deemed to comply with 
so much of any Federal or provincial law as imposes in regard to companies 
carrying on or proposing to carry on business in British India requirements 
or conditions relating to or connected with— 

(a) the place of incorporation of a company or the situation of its 
registered office, or the currency in which its capital or loan capital 
is expressed; or 

(b) the place of birth, ‘race, descent, language, religion, domicile, re- 
sidence or duration or residence of members of the governing body 
of a company, or of the holders of its shares, stock, debentures, 
debenture stock. .or bonds, or of its officers, agents, or servants: 

Provided that no company or person shall by virtue of this section be 
deemed to comply with any such requirement or condition as aforesaid if 
and so long as a like requirement or condition is imposed by or under the law 
of the United Kingdom in regard to companies incorporated by or under the 
law of British India and carrying on or proposing to carry on business in 
the United Kingdom. 

(2) Ifand inso far as any total or partial exemption from, pine Ui 
treatment in respect of taxation imposed on companies by or under any 
Federal or Provincial law depends on compliance with conditions as to any 
of the matters mentioned in subsection (1) of this section, any company 
incorporated by or under the laws of the United Kingdom carrying on 
business in British India shall be deemed.to satisfy those conditions and be 
entitled to the exemption or preferential treatment accordingly so long 
the taxation imposed by or under the laws of the United Kingdom o Or 
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a British subject domiciled in the United Kingdom shall be deemed to 


Companies comply with so much of any Federal or Provincial 
jmcorporated In law as imposes in regard to companies incorporated 
> = or proposed to be imcorporated, whether before or 
r er the passing of this Act, by or under the laws of British India, any 


requirements or conditions relating to, or connected with, the place of 
birth, race. descent, language, religion, domicile, residence or duration 
of residence of members of the governing body of a company, or of 

* the holders of its shares, stock, debentures, debenture stock or bonds, 
Or Of its officers. agents or servants: 


Provided that no person shall by virtue of this section be deemed to 
comply with any such requirement or condition as aforesaid if and so 
log as a like requirement or condition is imposed by or under the law 
of the United Kingdom in regard to companies incorporated or pro- 
posed to be incorporated by or under the laws of the United Kingdom 
on British subjects domiciled in British India. 

(2) If and in so far as, in the case of any such companies as aforesaid, 
any total or partial exemption from, or preferential treatment in respect 
of, taxation imposed by or under any Federal or Provincial law depends 
on compliance with conditions as to any of the matters aforesaid, then, 
so far as regards such members of its governing body and such of the 
holders of its shares, stock, debentures, debenture stock or bonds. and 
such of its officers, agents and servants, as are British subjects domiciled 
in the United Kingdom, any such company shall be deemed to satisfy 
those conditions and be entitled to the exemption or preferential treat- 
ment accordingly. so long as the taxation imposed by or under the 
laws of the United Kingdom on companies incorporated by or under 
those laws does not, as regards such of the members of a company’s 
governing body, or such of the holders of its shares, stock, debentures, 
debenture stock or bonds, or such of its officers, agents, or servants, as 
are, British subjects domiciled in British India, depend on wench 

© »with conditions as to any of the matters aforesaid. ‘sd 


(3) For the purposes of this section, but not for dhe parpol 

inc EE DRAE provision of this chapter a company incorporated before the 
_ commencement of Part IH of this Act under any existing Indian law 

rne and registered thereunder in Burma, shall be deemed to be: a company 
=- incorporated by or under the laws of British India. — ne IGR 
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ment Act of 1936, which disclose the necessity for an early amendment of 
some of its provisions, many changes had taken place in the intervening years 
in the organisation and management of joint stock Companies, and over a 
wide sector that was dominated by new elements in trade and industry, the 
character of company management had also materially altered. Further, 
at the end of the War, the Company Law Amendment Committee in the 
United Kingdom, more familiarly known as the Cohen 
Committee had submitted its report after a laborious 
enquiry spread over two years. This Report recom- 
mended several far-reaching changes in the English Companies. Act, 1929. 
As the Indian Company law had been always largely based on the prevailing 
English law, the then Government felt that the time was ripe for a further 
review of the Indian Companies Act. A good deal of exploratory work was 
done between 1946 and 1950. Two distinguished company lawyers were 
successively appointed to advise Government on the broad lines on which 
the Indian Companies Act should be revised. The recommendations of these 
two lawyers were further examined in the then Ministry of Commerce, and 
certain tentative departmental views which emerged were circtilated in a 
memorandum to the general public for eliciting opinion on thêm. Many 
representations on this memorandum were duly received from trade and 
industrial organisations, learned bodies, associations, State Governments 
and the general public. At the end of 1950, the Government of India ap- 
pointed .a Committee under the chairmanship of Sri C. H. Bhaba to go 
into the entire question of the revision of the Indian 
Companies Act, with particular reference to its bear- 
ing on the development of Indian trade and industry.: This) Committee 
examined a large number of witnesses in different parts of the country and 
submitted its Report in March 1952.. The Report was circulated) to all 
State Governments, Chambers of Commerce, many trade associations and 
several learned bodies for an expression of their yiews on the recommenda- 
tions contained in it. A special officer was also appointed in the Department 3 
of Economic Affairs at the same time to examine the Report and, on basis 
of the views expressed by these organised trade and other tions and 
the general public, to submit proposals to Government for the revision © ‘of the 
Indian Companies Act. cite fin 


“2. The present Bill is based laraely, on the recommendations,.of the © 
Company Law Committee modified in a few particulars by: «the views — 


expressed on these recommendations. — The main. Principles sengagina a TE 4 
these recommendations are „as follows: yy ts D aid 
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(ii) the law should provide for the fullest possible disclosure in pro- 

spectuses or statements in lieu of pros- 

spectuses issued, both before and after 

a company is formed, and failure to make 
such disclosure should be visited with effective penalties; 

(iii) company accounts should be prepared in such a way as to disclose 
all facts which are material to a full understanding of the manner 
in which companies are worked; f 

(iv) company meetings should be called and conducted in such way 
as to ensure that share-holders receive all reasonable facilities 
for exercising an intelligent judgment on the activities of the i 
management; 


Principles kept in 
the foreground. 


(iterate a a 


(vy) the provisions for investigation into the affairs of a company 
should be so designed as to enable an appropriate authority to 
intervene in its affairs not merely when an offence has been com- 
mitted, but also when it is established that the affairs of a company 
are being managed in a manner prejudicial to the share-holders 
of the company or oppressive to any substantial portion 
of them or when such investigation is otherwise necessary in the 
public interest; 



















(vi) the law should also provide for the establishment of an appropriate 
authority not merely for enforcing the provisions of the Companies 
Act or for carrying out the investigations which may be necessary 
under it, but also for generally overseeing the administration of 
the Act and for exercising in the public interest that reserve of 
authority which must necessarily vest in some organ of Govern- 
ment. 

The provisions of the Bill in its different parts follow largely from 
we above principles. The major changes in the present Indian Companies 
Act which the Bill introduces relate to the following topics: 

1 (a) the promotion and formation of companies (Clauses 50 to 74): 
~~  () the capital structure of companies (Clauses 79 to 83); 
_. (c) company meetings and procedure (Clauses 158 to 189); 
-~ (d) the presentation of company accounts, their audit, and the powers 
and duties of auditors (Clause 195 to 218); 
(e) the inspection and investigation of the affairs of companies (Clauses 
E. 219 to 235); | satina 
© (f) the constitution of boards of directors, and the powers and 
of directors, managing directors and managers (Clauses 236 to 
_ (g) the appointment of managing agents, terms and conditions of their 
| service, their remuneration, the powers of managing agents vis-a-vis — < 
praa directors, and the activities of managing agents in regard to bor- — 
ere lene contracts, sales and purchases (Cls. 307 to 359). 9 
she administration of. company law, yh 19 soor dii er pr 
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are self-explanatory, and in the case of almost all these provisions the relevant 
notes on clauses have indicated the recommendations of the Company Law 
Committee on which they are based. 
“3, As has been already mentioned, in afew particulars, the provisions 
of the Bill have deviated from the recommendations of the Company Law 
Committee. These deviations are, however, of a minor nature, and the notes 
on clauses have duly indicated and explained them. There is, however, one 
important deviation from the recommendations of the Company Law 
Committee which needs special mention. The Company Law Committee 
devoted a good deal of space in its Report to problems of organisation and 
administration, and recommended that the Central Government should not 
only resume its responsibility for the administration 
of joint stock companies which it had delegated to the Soak: Organisation 
State Governments, but that a statutory authority, meri 
at the Centre, to be called ““Corporate Investment and Administration Com- 
mission”, should be set up under the new Act for the administration of the 
company law as well as for the discharge of other rélated functions, e., 
capital issue control and regulation of stock exchanges when a Central 
measure for this latter purpose was passed. Action has already been taken 
on the first recommendation of the Company Law Committee... The. State 
Governments have been addressed regarding the intention of the Central 
Government to resume its powers under the Indian Companies Act and, the 
constitution of a Central Organisation under the administrative control of the 
Department of Economic Affairs, has been sanctioned. It is, however, pro- 
posed that the question of conferring statutory status on this Organisation 
if so necessary be considered after this Central Organisation has been set up 
and functioned for a reasonable period. For the present therefore, the duties 
and responsibilities which the Company Law Committee visualised, for the 
statutory authority would be carried on by the new departmental organisation. 
“In the light of the recent experience of the Central Government, pro- 
vision has also been made in the Bill in respect of one or two matters which 
were not covered by the recommendations of the Company Law Cc te 
but which are considered to be of sufficient importance to the wor 
joint stock companies in future to justify the making of special pr 
in regard to them (e.g., Cl. 366). The notes on the relevant f 
explain the reasons for these provisions. i 
“4. Tt is necessary to draw attention in this context to two othe: 
commendations of the Company Law Committee which have. affected 
structure of the Bill. In the Indian Companies 
(LIE of 1951), certain special powers were conferred on C > 
the Central Government. While the powers conferred ay es n 
Section 7 of that Act were based largely on the provisions of Se l 
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Amendmėnt Act. The Company Law Committee recommended that if and 
when the Indian Conpanies Act was comprehensively revised on the lines of 
its recommendations, Government should consider the desirability of re- 
pealing Sections 2, 3, 4, 5, 6 and 8 of the Amendment Act of 1951 containing 
these quasi-administrative powers: While it is not proposed to retain in- 
definitely these special powers, which’ the Central Government assumed in 
+951- itis considered that it will not be expedient for the Central Government 
am the present circumstances of company management in this country, to 
divest itself of these powers till experience of the working of the new Act 
thas shown that these special powers are no longer necessary. Clause 598 
of the Bill, therefore, proposes the retention of these powers for a period of 
three years from the commencementiof the new Act. The provisions of 
Sections 2, 3, 4, 5, 6 and 8 of the Amendment Act of 1951, which have been 
incorporated in the present Indian'Companies Act as Sections 86-J, 87-AA., 
-87-B second proviso to Clause (e), 87-BB, 87-CC and 289-B. have, therefore, 
«been relegated to a Schedule (Schedule XI) attached to this Bill. Section 7 
of the Amendment Act, which it is proposed to incorporate permanently in 
ithe Companies Act, has been retained as Clauses 367 to 377. The notes on 
these clauses explain these structural changes. 


“Tn regard to Table’A in the present Act, the Company Law Committee 
recommended that having regard to the importance of the provisions contain- 
‘ed in the compulsory regulations of this Table, it was desirable that they should 
be inserted as independent sections in the Act itself. The acceptance of this 
recommendation has involved the transfer to the body of the Bill of many 
‘of thé provisions hitherto included in Table A. Further, in order to avoid 
‘unnecessary duplication, those regulations in Table A which merely draw 
‘attention to the relevant provisions of the Act have been omitted. In the 
‘result the new Table A has been considerably abridged. The notes on clauses 
Telating ps this Table explain these structural alterations. 


tS -Advantage has been taken of the opportunity offered for the con- 

solidation of the Act for the first time since 1913 to re-arrange its different 

rts in, a more logical order. The general principle. has been to arrange the 
erent Parts of the Act in such a way that they follow, as far as possi 

¢ chronological sequence in the formation, growth and decay of companies. 

us, for example, it has been felt that the povisions of the Act which relate 

to the formation of companies should precede those relating to their manage- i 

m 4 ea re-arrangement of matter which has followed as a consequence 

is ecision has entailed considerable changes in the structure of h 3 

Iti is, F however, felt that these changes will eventually result in z 

unidejslanding. and appfecrsticn of. the scheme of the Indian Com ofa 
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the field of legislation relating to companies one cannot expect finality as the 
law ‘falls to be applied: to a growing and changing subject matter and the 
growing uses of the company system as an instrument of business and finance 
and possibilities of abuse imherent-in the system’. The Act of 1956 was 
therefore amended, from time to time and. more particularly in 1960, 1965 
and 1969 incorporating significant changes in the law. Several vital amend- 
ments were made in 1974 as well... In the Statement of Objects and Reasons 
to the 1974 amendment it was said: A, striking un- 
healthy phenomenon which has appeared in the 
corporate sector im recent times is a trend towards 
take-over of well established companies by individuals or groups or combines. 
It may be stated in this connection that the provisions of section 372 of the 
Companies Act, 1956 or section 23 of the Monopolies and Restrictive Trade 
Practices Act 1969, are not adequate to regulate the take-over of companies. 
Such take-overs are often unfair to the non-controlling share-holders, parti- 
cularly the financial institutions, whore kept in the dark while secret negotia- 
tions are entered into by third parties with the controlling shareholders who 
have an edge over the other share holders in getting better price for their 
shareholdings. The noncontrolling shareholders are thus constrained to 
continue with their shares in the company, while the control passes into 
possibly undesirable hands. Safeguards were accordingly placed against 
such take-overs. Other measures were taken to remove other evils. In 
order to promote better observance by the companies of the laws relating to 
trade, industry and commerce it was made compulsory for large companies 
to have secretarial assistance. Provisions, were made for having greater 
control over foreign companies in which fifty per cent of the share capital 
is held by citizens of India. . The.1974,amendment also provided for an 
extension of the scope of sectiom 43A of the Act so that some private 
companies satisfying certain conditions should be deemed to be public com- 
panies in certain circumstances in order to bring such companies under the 
discipline applicable to public companies. att ! k 
The Companies Act, 1956 thus runs into 658 sections with a number of 
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Prospectus and allotment and other matters relating to issue of shares and 
debentures. Share Capital and Debentures and Registration of Charges 
which are to include mortgage are dealt with in Parts IV and V respectively. 
Part VI deals with the most important subject of Management and Administra- 
tion and this Part has been very appropriately subdivided into several Chapters 
laying down the duties and obligations and the powers and limitations of 
Directors, Managing Agents, Secretaries and Treasurers and Managers. t 
Chapter IV-A of this Part relates to the powers of the Central Government 
to remove managerial personnel from office on the recommendation of the $ 
High Court and Chapter VI speaks of the powers of the Court and of the 
Government for prevention of Oppression and Mismanagement. Part VII, 
subdivided into 5 Chapters deals with Winding up matters i.e.. winding up by 
the Court. Voluntary winding up, Winding up subject to supervision of 
Court and gives details of provisions which are applicable to every mode of 
winding up. There had been statutes relating to companies since 1857 and 
for a full century companies have fornied and functioned under that and 
different other Acts. Chapter VIII of the 1956 Act very naturally makes 
provisions for the application of the 1956 Act to Companies formed or re- 
gistered under the previous company Laws, followed by Chapter IX which 
relates to the capabilities, formalities and conditions to be complied with by 
Companies authorised to register under the 1956 Act. Unregistered Com- 
panies have not been left out also and Part X of the Act relates to winding up 
of such companies. Part XI relates to Companies incorporated outside 
India i.e., foreign companies. While Part XII relates to Registration Offices, 
Office and Fees Chapter XIM of the 1956 Act lays down quite a large number 
of provisions described as General. They include matters of collection of 
information and statistics from companies; application of the Act to Govern- 
ment Companies, special provisions as to companies in Goa, Daman and 
Diu and also in Jammu and Kashmir and of offences and their penalties and 
legal proceedings and levy of fees, Annual report on the working of the Act, 
rule making powers of the Central Government and of the Supreme Court 
and also the usual features of Repeals and Savings, followed by ee 
of different categories. 

A Company formed and registered under this Act and any Compete 
formed and registered under any of the previous Acts and existing now will 
be deemed to be a Company under this Statute. ‘A private company means 

EAT, a company which, by its articles, (a) restricts the 
pene : right to transfer its share, if any, (b) limits the number | 
Ài of its members to fifty not including its employees, — 

past and mete A, and (c) prohibits any invitation to the public to subscribe : 
for any shares in, or debentures of, the company: provided nane j 
or more persons hold one or more shares in a company jointly, they s shall, | 
for the ‘purposesiof this definition, be treated as'aisingle member. © Public 


™ ke. as ler “Sf 




























COMPANIES—ILI 299 


Insurance Corporation of India and the Unit Trust of India are specified in 
the Act as ‘Public Financial Institution’ under Sec 4-A as inserted in 1974. 
The definition Section 2(7) of the Act says that a body corporate or corpora- 
tion includes a company incorporated outside India but does not include a 
corporation sole, a co-operative society and other body corporate (not being 
a company as defined in this Act) Which the Central 
Government may, by notification, in the. official 
Gazette, may specify in this behalf.. A Government Company means a 
Government company within the meaning of Sec 617 which lays down that 
it means any company in which not less than fifty-one percent of the paid 
up share capital is held by the Central Government, or by any State Govern- 
ment or Governments, or partly by the Central Government and partly by 
one or more State Governments and includes a company which is a sub- 
sidiary of a Government company as-thus defined. 

By the word “articles” is meant the articles of association of a company 
as Originally framed or as altered from time to time in pursuance of any 
previous companies law or of this Act including, so far as they apply to the 
company, the regulations contained in the respective Tables appended to 
the previous Companies Acts or in Table A in Schedule I annexed to the 
present Act. The term “Memorandum” means the 
memorandum of association of a company as origin- 
ally framed or as altered from time to time in pur- 
suance of any previous companies law or of this Act. Sec 9 of the present Act, 
however, lays down: Save as otherwise expressly provided in the Act—(a) the 
provisions of this Act shall have effect notwithsranding anything to the 
contrary contained in the memorandum or articles of a company, or in any 
agreement executed by it, or in any resolution passed by the company in 
general meeting or by its Board of directors, whether the same be registered, 
executed or passed, as the case may be, before or after the commencement 
of this Act; and (b) any provision contained in the memorandum, articles, 
agreement or resolution aforesaid shall, to the extent to which it is repugnant 
to the provisions of this Act, become or be void, as the case may be. That 
is, the Act overrides them. wherever they are found to the repugnant to the 
provisions of the Act. Ž 

The Companies Act, 1956 is a codifying statute as distinguished Pe 
a consolidating statute. The latter would be a statute collecting different 
statutory provisions on a particular topic and gathers them, tinkered with 
amendments, into a single Act, But the Companies Act is a complete < code 
exhaustively stating the whole law Pah be sabiert Dealing with the qu 
of interpetation of the provisions o fying Act, Maxwell i in his treaties os 
on the interpretation í of woke quotes Lord Herschell i in N S 
the leading case Bank of Englan v Vagliäno Brothers (a). nk the a = 
proper course is in the ay deta to examine the 4 codifying statute a 
oe rs of the ‘Statute ee ee natural and rules of inter- 
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from the previous State of the law, and not to start with inquiring how the 
law previously Stood, and then, assuming that it was probably intended to 
leave it unaltered. to see if the words of the enactment will bear an interpreta- 
tion in conformity with this view. If a statute, intended to embody in a code 
of a perticular branch of the law, is to be treated in this fashion, it appears 
to me that its utility will be almost desffoyed, and the very object with which 
it was enacted will be frustrated.” Maxwell further says, the law is now to 
be determined by interpreting the language used, not (as before) “by roaming 
over a wast number of authorities in order to discover what the law was, 
extracting it by a minute critical examination of the prior decision (Maxwell, 
12th Ed. pases 25-26). The above principle thus gives the proper guidance 
for interpreting the Companies Act, 1956. 

As one reads through the Act he will Come across definitions of a large 
number of words and expressions. Their presence in the statute is quite 
unavoidable and the definitions are both inclusive and otherwise. In laying 
down certain principles as to how such definitions are to be construed the 
Supreme Court said in the case S. K. Gupta v K. P. Jain, (b) where in a 
Gefinition clause the word ‘include’ is used, it is so done in order to enlarge 
the meaning of the words or phrases occurring in the body of the statute 
when it is so used, these words and phrases must be construed as comprehend- 
ing not only such things which they signify according to their natural import, 
but also those things which the interpretation clause declares that they shall 
include (c). Where in a definition section of a statute a word is defined 
to mean a certain thing, wherever that word is used in that statute, it shall 
mean what is stated in the definition unless the context otherwise requires. 
But where the definition is an inclusive definition, the word not only bears 
its ordinary, popular and natural sense whenever that would be applicable 
but it also bears its extended statutory meaning. At any rate, such expansive 
definition should be so construed as not cutting down the enacting provisions 
of an Act unless the phrase is absolutely clear in having opposite effect (d). 
Where the definition of an expression in a definition clause is preceded by 
the words “unless the context otherwise requires’, normally the definition 
given in the section should be applied and given effect to but this normal rule 
may, however, be departed from if there be something in the context to 
show that the definition should not be applied (e) It would thus appear that 
ordinarily one has to adhere to the definition and if it is an “expansive 


definition the same should be adhered to. The frame of any son a 
more often than not is capable ; made flexible but the precision a 
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a Chartered Company and as pointed out earlier the Objects of a Company 
must be set out in the memorandum with reasonable care. So that it is 
treated as a document from which the powers of a Company can be deter- 
mined. The memorandum must also state the main objects as also the 
incidental and ancillary objects K the Company. Section 13 of the 
Companies Act, 1956 lays down the requirements 
with respect to memorandum in Table D in the 
Schedule appended to the Companies Act, 1956 which 
sufficiently indicates as to how the memorandum should be drawn up and 
gives a general idea of what should ordinarily contain therein both in respect 
of Company limited by guarantee and having a share capital and also of an 
unlimited Company. 

A Company shall not alter the conditions contained in the memorandum 
except in the cases, in the mode and to the extent, for which express provision 
is made im the Act and Section 17 of the Act provides that a Company may, 
by special resolution alter the provisions of the memorandum with respect 
to the objects of the Company so far as may be required to enable it to (a) carry’ 
on its business more economically or more efficiently: (b) to attain 
its main purpose by new or improved means; (c) to enlarge or change the 
local area of its operations; (d) to carry on some business which under exist- 
ing circumstances may conveniently or advantageously 
be combined with the business of the Company; (e) Scope of alteration: 
to restrict or abandon any of the objects specified in i 
the memorandum; (f) to sell or dispose of the whole, or any part, of the 
undertaking, or of any of the undertakings of the Company; or (g) to amal- 
gamate with any other Company or body of them. 

A mere passing of the special resolution will not make any alteration. 
effective. The alteration is subject to examination and confirmation by 
the Company Law Board which must satisfy itself that notices of alteration 
have been duly served on the holders of debentures of the Company, every. 
creditor who is entitled to object to the alteration, the Registrar with re-, 
asonable opportunity to state his objections and suggestions, on any other 
person or class of persons whose interests are likely al H aan 
to be affected by the alteration. After applying its ba ae t Lge n 
mind properly to the matter the Board may confirm 
the whole or part of the proposed alteration and impose terms and condi- | 
tions, having regard to’ the rights and interests of the members of the 
Company and of every class of them. If the Company Law Board issues __ 
order confirming the alterationit is the duty of the Company to) file a yy 
Certified Copy of that;Order and a printed copy of the memorandum a 
altered, to the Registrar within three months from the date of the order; — i 
who shall register the same and issue a certificate. Ae pare: shall be -a 
the conclusive evidence that all requirements tng ‘ith resp T 
tion and confirmation thereof have been com with (Sec. 
provision for constitution of ig eae Beat. AS Board was ir 
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Government in 1964 but the powers invested in the Board under Sec. 17 of 
the Act had continued to be exercised by the “Court”. The word “Court” 
m the Section was substituted by the Company Law Board with effect from 
Ist February, 1975 by the Companies (Amendment) Act of 1974. The 
responsibility of the Company Law Board in the matter of dealing with the 
question of alteration of a memorandum of a Company is therefore of no 
less importance than it would have been had the Court exercised that power. 

It was held by the ANahabad High Court in Jugglilal Kamlapat’s case(g) 
that it would be wrong to refuse confirmation of alteration of memorandum 
simply because the proposed new business was not connected with the existing 
business of the Company. But such proposed new or additional business 
should not be either destructive of or inconsistent with the existing business 
though it may not be akin to or connected with the one existing. Again 
in another case Mahaluxmi Bank Ld. v. Registrar of Company (h) the 
Calcutta High Court said that once an order is made for deletion of the clauses 
in a memorandum relating to carrying of Banking business and the order. 
became conclusive upon registration under Sec. 18, it would be an act of 
illegality on the part of the Company to transact banking business. To 
do such business is directly in violation of the decision of the authority. 

The witra vires rule is meant for the protection of the share-holders as 
well as of the creditors and Sec. 17(5) enables the Board to allow opportunity 
to a Company in a proceeding under this section to make arrangements for 
the purchase of interests of the dissentient members but no part of the capital 
of the Company may be expended for any such purchase as that would be 
tantamount to an improper reduction of capital of the Company. 

So far as taking up new or additional business is concerned one may 
recall the case of Foster v. London,'Catham and Dover Rail Co. (i) where the 
leasing of the arches, upon which the railway was erected, to workshops 
was not declared to be w/tra vires aS it was not only incidental to the powers 
of the Company but it also added to the projects of the Company though 
the lessees might cause noise and Nuisance to the neighbours. Similarly, 
additional business within the powers of the Company according to the 
memorandum if the directors held the honest opinion that such business was 
not ultra vires the Company (j) and a company would be permitted to sue 

nal i to recover damages against third party who had cut 
Additional business. its telephone wires which the Company had laid at 
a place where, according to the memorandum, it had no power to lay the 
telephone line (k). Diversification of activities calculated for the bnefit 
of the Company cannot be discouraged but no Company can be allowed to 
do ultra vires acts in the name of such diversification. The case of Jon a 
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of gown-makers and was authorised to enter upon other activities of the same 
kind. The Company, however, erected a factory for manufacturing veneer- 
ed panels and ultimately the firm went into liquidation. The new venture 
was considered to be ultra vires the Company. The liquidators rejected all 
claims of creditors in respect of the new business as they were imputed with 
the constructive notice of the Company’s business (/) Again where the 
memorandum authorises a Company to borrow money it may utilise the 
power for legitimate purposes of the Company and not otherwise. Where a 
Company was formed for providing facilities and informations for the visitors 
of an Exhibition or Festival in 1951 the Company engaging itself to pig- 
breeding was held to be ultra. vires (m). Therefore the power to do new or 
additional business will not cover acts relating to entirely new business (n) 
when the power is limited to the main object of the Company. There are 
however certain implied powers such as the payment of pension and gratuity 
if such payment is for the benefit of the Company and is incidental to its 
business (o) but pension to widow of a managing director was, however, not 
allowed on the consideration that it was not reasonably incidental to its busi- 
ness. Similarly where payment of a pension for life was for the sole benefit 
of widow it was held to be ultra vires (p). So onsale of a company payment 
by it of compensation to employees as a gesture of sympathy was held not 
bonafide (q). While making alteration to the memorandum the Company 
will not be allowed to make any fundamental change of its objects excepting 
where such change would help the Company in carrying on its business 
more economically or efficiently (r) and so also alteration will be refused 
if the proposed change would result in restricting or abandoning any of the 
objects specified in the memorandum (s). Article of Association cannot 
extend the scope of Memorandum of Assocation as was held by the Supreme 
Court in Dr. A. Lakshmanswami Mudaliar vw. L. I. C.(t). In that case 
the primary object of the Company was to carry on life insurance business 
through its different branches. The Company, however, made contribution: 
out of its funds for the benefit of a trust for charitable purposes. The Court 
held that such contributions were not incidental to the object of the Company. 
The contributions were not conducive to. the Company either. 7% 
Company’s act in making such contribution was therefore ultra vires. 
was absolutely void and could not be made effective even by ratification y all 
the share-holders. The Supreme Court went so far as to say that the Aa 
bearers of the Company responsible for passing such ultra vires resol lu! tion 
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were personally hable to make good the loss of the Company and the Court 
ordered refund of Rs. 2 lakhs from the truStees who received the donation. 

The American Law Institute some time back prepared a model Business 
Corporation Act proposing abrogation of thé doctrine of ultra vires as à 
defence and pointing out, inter alia, the frustration of third parties in having 
remedies on witra vires transactions. The complexities involved in giving 
relief to third parties in such circumstances will appear 
in the discussions in two noted English decisions of 
1914 and 1951 (x). The suggestion for abrogation does not seem to be ap- 
propriate in company matters as the principles laid down in 1875 in Ashbury 
v. Riche (v) have, with benefit, been respected, followed and developed 
during more than a century. Perhaps some in-built Statutory provisions in 
Company laws will solve at least some of the problems. 

There are two kinds of Share Capital, one is the Preference Share Capital 
which broadly speaking means that part of the Share Capital of the Company 
which assures preferential right to be paid a fixed amount of dividend or a 
dividend calculated at a fixed rate and fulfils the other requirement that on 
winding up or re-payment of capital theré is a preferential right to be repaid 
the amount of the capital paid up or deemed to have been paid up. The 
other share capital is the Equity Share Capital which would mean all Share 

Capital other than the preference share capital. Sec. 

Metaction-of Stave 100 of the Act of 1956 lays down that a Company 
. having a share capital may if so authorised by its 
articles, by special resolution and subject to confirmation by the Court, 
reduce its Share Capital in any way and may, if and so far as is necessary, 
alter its memorandum by reducing the amount of i its Share Capital and of i its 
shares. The special resolution for reduction of Capital must be submitted to 
the Court for an order confirming the reduction, The Court has to follow : 
i 
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the provisions laid down in Sec. 101 which are mainly directed to. consider 
the objections of creditors and settlement of the case of objecting creditors. 
Where, however a proposed reduction of Share Capital involves either 

diminution of any liability in respect of unpaid Share Capital or the paymi 
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it will be a void action and there cannot be ratification of a void actiom (y)) 
If any officer of the Company knowingly conceal the name of any creditor!) 
entitled to object to the reduction or knowingly misrepresents the nature or > 
amount of the debt or claim of any creditor or abets or is privy to such con- 

cealment or misrepresentation is punishable with imprisonment or with fine 

or both. 

Sec. 108 and 110 of the Act relate to transfer of shares but 
Section Ill of the Act empowers a Company to refuse registration of) 
transfer of, or the transmission by operation of law of the right to, any shares 
or interest of a member in, or of debentures of the Company. The aggrieved 
person has the right to prefer appeal to the Central Government against any 
such refusal within two months from the date of refusal. The proceedings 
in appeal are confidential and no suit, prosecution or 
other legal proceedings shall lie in respect of any 
allegation made in such proceedings, orally or otherwise. But refusal by 
Company to register transfer of shares where such power has not been» 
reserved in the articles of association is ultra vires the powers. of the 
Company (z) In dealing with the appeal, the Central Government has the 
Statutory obligation to cause reasonable notice to be given to the Company 
and to the transferor and the transferee and give the parties reasonable 
opportunity to make their representations, if any. It may call upon. the. 
Company to disclose the reasons for such refusal and if no disclosure is 
made the Government may, notwithstanding anything contained in the articles 
of the Company, presume that the disclosure, if made, would be unfavour- 
able to the Company. After applying its mind to the Jis the Central Govern- 
ment shall pass order, in writing, and direct either that the transfer or trans- 
mission shall be registered by the Company or that it need not be registered. 
by it; and in the former case the Company shall give effect to the decision. 
within 10 days of the receipt of the order. In the order the Government : 
may give such incidental or consequential directions as to, the payment of- 
costs or otherwise as it thinks fit. Though the proceedings in the apeal are . 
confidential the nature of the proceedings before the Government is judicial» 
and not administrative. It is not even quasi-judicial (a).. The Central. 
Government may, however, by virtue of Sec. 250 impose restrictions upon 
shares and debentures and prohibit transfer of shares and debentures in. 
certain cases whether, in connection with any investigation under Sec. 247,, 
248 or 249 or otherwise and so long as such restrictions remain in force any 
transfer of those shares will be void and there will be no voting right exer- 
cisable in respect of these shares. __ Cina THE oupnabeeel neal 

Every Company limited by shares mths: i tar eyes limited. by, 
guarantee and having a share capital shall, within a period of not less than 
one month and not more than six months from the date of which 1 the Company 
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is entitled to commence business, hold a general meeting of the members of?! 
the Company. This meeting is called the Statutory meeting (b) © Every! 
Company shall in each year hold an annual general meeting and shall specify > 
the meeting as such in the notices calling it and not’ 
more than 15 months shall elapse between the date of’ 
one annual general meeting of a Company and that of the next (ð Iñ 

default and upon application of any member of the Company, the Central 

Government may call, or direct the calling of the general meeting and subject” 
to the directions of the Central Government such general meeting shall ‘be ' 
deemed to be annual general meeting (d). Again, the Board of Directors’of > 
a Company shall, on the requisition of a certain percentage of members; 
forthwith proceed duly to call an extraordinary general meeting ofthe Com- 
pany and where the Board does not call for such meeting “in spite of’ 
due compliance with the requirements provided in subsec. {5 of “Séction® 
168 of the Act, the requisitionists themselves may call the ‘meeting but ‘such’ 
meeting shall not be called after the expiry of three months from the date of’ 
deposit of the requisition. 

Every notice of a meeting of a Company shall state the place ard ‘the’ 
day and the hour of the meeting and shall contain a statemént of the business” 
to be transacted at the meeting and the notice must be given to every member” 
of the Company: to their legal representatives upon death or insolvency and 
explanatory statements as mentioned in Sec. 173 are to be annexed to the’ 
notice. Where the notice of meeting did not 
specifically contain or mention - the business to be 
transacted and it is also found that all the members were not present at the 
meeting resolutions passed at the meeting even for issue of further capital 
must be held to be invalid (e) and the Orissa High Court Keld that whén the” 
notice of meeting is invalid the resolutions passed at the Meeting are invalid’ 
too{/). “The article of association of a Company made it lawful for a special 
general meeting to determine upon thé ‘propriety of selling, disposing or 
otherwise dealing with the businéss, goodwill, propetty and ‘effects of the’ 
Company. The Directors agreed to amalgamate and the’ agreement was’ 
approved by meetings of the share-holders. Mellish J. held the agreement’ 
was ultra vires there being no special words in the clause: giving’ power to’ 
amalgamate with another Company. If the above clause was intended’ td” 


Mec tungs. 


Notice of mecting. 


mean proe to amalgamate and bind the Sharé-Rolders ‘absolutely that es - 


Normally KP Artick of Asidin fix’ the tig ti 
But Sections 181 and 182 of the Act place certain restri 


arkaaisia 









ibers and Sed! 181 ae 





(6) __ See Sec. sigo ofeermot) aimon xie neal? stom ton has inom sO 
© See Sec. iS k „FE 
oclid) Gee See. 167. mns O’ S Awan. .v oO waded & ove ears | Sy - 


íe) Ramjilal Biswalv. Baiton Cables, 1. L. R. 1964 14 Raj. 135. = © 


of aon 
aie DHE ATP i 


(U) Santi Prasad Jain v. Koliek TAGES, AI RNI962 Orissa 202: =F es = 








COMPANIES—III 307 


provide in its articles that no member shall exercise any voting right in res- 
pect of any shares registered in his name on which any 
calls or other sums presently payable by him have 
not been paid, or in regard to which the Company has, and has exercised 
any right of lien. A lien is an equitable charge on shares and the Company 
can exercise such lien limited to the extent of the unpaid calls or debt owed 
by the member to the Company and for which the lien can be enforced by 
sale of the member's share. There must, however, be provisions about all 
these in the Articles of Association of the Company. But as provided in 
Sec. 182 of the Act a public Company or a private Company which is a sub- 
sidiary of a public Company, shall not prohibit any member from exercising 
his voting right on the ground that he has not held his share or other interest 
in the Company for a specified period of time preceding the date on which the 
vote is taken, or any ground not being a ground set outin Sec. 181. Inter- 
preting Sec. 182 the Madhya Pradesh High Court held that restrictions on 
the share-holder’s voting right on the basis of number of shares is inoperative 
and therefore illegal (A). 

There is statutory classification of resolutions of meetings into two 
categories—Ordinary and Special. A resolution shall be an ordinary re- 
solution when at a general meeting of which the notice required under the 
Act has been duly given and the votes cast in its favour 
exceed the votes cast against the resolution by members 
so entitled and voting. There is no measure as to the quantum of the majority 
vote. But a Resolution shall be a special resolution when the intention to 
propose the resolution as a special resolution has been duly specified in the 
notice calling for the general meeting and the notice required under the Act 
has been duly given of the general meeting and the votes cast in favour of the 
resolution are not less than three times the number of the votes, if any, cast 
against the resolution by members so entitled and voting (7). Such special 
resolutions are necessary for the more important decisions including altera- 
tions of the Articles, reduction of Capital subject to supervision of the Court, 
initiating compulsory or voluntary winding up. Payment of very costly 
presents to the Company’s Chairman made out of its assets not out of its’ 
profits without any special resolution was held ultra vires(j). Again, where 
in a Company at least 25% of the subscribed share capital is held, whether 
singly or in any combination by—4a) public financial institution or a Govern- 
ment Company or the Central Government or any State Government; (b) 
any financial or other institution established by any provincial or State Act, 
in which the State Government holds, at least 50% of such share capital or. 
(c) a nationalised bank or insurance Company carrying om a geneal insurance, 
busmess—the appointment or reappointment at each annual general meeting 
of an auditor or auditors shall be made bya special resolution (k). Besides,, 


Voting Rights. 


Resolutions. 
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a special notice is required for a resolution ‘at an annual general meeting 
appointing as an auditor a person other than & rétiring auditor, or providing’ 
expressly that a retiring auditor shall not’ Be re-appointed (/). This is so’ 
apparently because in so dealing with such an auditor the resolution might’ 
have the effect of throwing some reflection on the conduct of the auditor 
conterted: Sec. 226 of the Act lays down the qualifications and disqualifica~ 
tions of auditors while See. 227 catalogues the powers and duties of auditors: 
These are statutory duties and the Court can also call upon directors to appear’ 
before auditors appointed by the Court to submit explanation and answer 
queries raised by them (r). Buti no question of any resolution is involved 
when the Central Government, as ¢mpowered by Sec. 233-A of the Act, 
directs a special audit of a Company's acounts and for that purpose may 
appoint eifher a Chartered Accountant or the Company’s auditor himself 
to conduct such’audit. But the Central Government will direct such special 
audit when it is of opinion (a) that the affairs of the Company are not being’ 
managed in accordance with ‘sound’ business principles of prudent com- 
mercial practices or (b) that it is being managed in a manner likely to cause 
serious injury or damage to the interests of the trade, industry or business or 
(cy that the financial position of the Conipany is such as to endanger -its 
solvency. A special resolution is necessary where a limited Company, 
if so authorised by the articles of association, désires to make the liability 
of its director or directors or its managing agent, secretaries and treasures 
unlimited (@r) and'upon the passing of such resolution the provisions 
thereof shall be as valid as if they had» been ofiginally contained in the 
memorandum. Algaina contract between a Company and its managing agent 
or 4n associate of the managing agent for the sale, purchase or supply of any: 
property, moveable-or immoveable, or for the supply or rendering of any 
service other than that of managing agent or for the underwriting of any 
shares or debentures to be issued or sold by the Company shall not be valid 
against the Company unless 'the contract has been approved by the Company 
by a special resolution passed by it setting out the material terms of the con- 
tract proposed to be entered into or already entered and approved by the 
Central Government either before the date of the contract or at ane time 
— three months next after that date. Ti; 

” Again to remove'all doubts and confusion Sec. 651 of the Act era 
Any reference to an extraordinary: resolution in the articles of a company, 
or in any resolution passed in generali meeting by the company, or in any’ 
other instrument, ‘or in any law in force’ immediately before the commence- 
ment of this'Act; shall, with effect on and! from wg commencement, be 
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of application by some members of the Company or on the report. of the 
Registrar (o). The Central Government may as well direct investigation into 
the affairs of the Company, if that Company by a special resolution or the 
Court by order declares that the affairs of the Company 
ought to be investigated by an inspector appointed 
by the Government and it may do so when it finds cimaas existing 
suggesting that the business of, the Company is being conducted , with 
intent to defraud its creditors; members or other persons; person concerned 
in the formation of the Company are guilty of fraud, misfeasance or other 
misconduct or suppression of information,.etc. Extensive powers have 
been given to the investigating machinery so that the probe is a thorough and 
exhaustive one and provisions have also been made to make reports of the 
investigation effective. The powers of directing investigation by appoint; 
ment of inspectors are discretionary and so the.Central Government must 
first satisfy itself that there are good grounds for such investigation and; then 
exercise the powers given by the Statute (p). The opinion, of the Central 
Government may also be challenged as being on collateral grounds and if 
that challenge is substantiated the action of the Government will be beyond 
the scope of the Statute and therefore ultra vires (q). Again when the order 
for investigation is challenged on the ground that there was absence of proper 
materials and there was absence of legal excuse it is the duty of the Govern- 
ment to disclose the circumstances which led to the formation of the opinion. 
If the Government does not disclose the circumstances but simply, pleads a 
denial the order for inyestigation will be considered ultra vires and will be 
quashed (r). The inspectors appointed for the purpose of investigation € of 
the affairs of a Company may, if they think necessary, investigate also , e 
affairs of any other body corporate which is, or has at any relevant t time 
the Company's subsidiary or holding Company. oras bsidiary of its hold 
Company, or a holding Company of its. subsidiary ote lso of any other be ay 
corporate which is or has been managed by any person as renee. agi t 
or associate of a managin ARIDI or Secretary or Treasurer « or any oth s 
corporate managed by t ny’s nominee Gs). That i is EA 
reason why Sec. 238 prohibits, ce appina t of, Bi ae 
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ment to direct an investigation. Again, unlike the power of the Court ina 
proceeding for winding up of a Company, the discretionary power of the 
Central Government to ‘direct investigation is neither judicial nor quasi- 
udicial. Therefore investigation on a complaint under Sections 235/237 
may not be an adequate substitute for proceedings in Court on a winding up 
petition. A petition under sections 235/237/239 may not afford an equally 
efficacious and alternative remedy as a petition under Section 439 to the 
Court for winding up of the Company. When, therefore, the Court is 
already seized of the matter at the instance of a party, the Central Government 
should refrain from taking the intiative. Even when inspectors report that 
it is expedient to move the Court for winding on the ground that it is just 
and equitable to do so or that application for an order under Section 397 
or 398 be mad e, then also the Government must stay its hands from doing 
so if the proceeding for winding up of the Company are already being taken 
by the Court (7). 

Chapter II of Part VI of the Act relates to the constitution of the Board 
of Directors. A public Company shall have at least three directors and 
every other company at least two directors but no body corporate, association 
or firm shall be appointed director of a Company. 
In other words, only an individual shall be so_appoint- 
ed. Subscribers of the memorandum of association shall be deemed to be 
directors of the Company, subject of course to any regulation in its articles. 
Appointments and retirements go by rotation. Increase in the number of 
directors would require sanction of the Central Government so also 
amendment of provisions in articles or memorandum of association relating 
to managing whole-time or rotational directors or their pe po but 
the Board of Directors may appoint additional directors for a temporary 
period. Appointment of directors should be made in two stages, that is, 
first there shall be a resolution agreeing for such appointment and there- 
after a motion shall be made for appointment of two or more persons as 
directors and a resolution made in contravention thereof shall be void. So 
when a single resolution is passed to elect two or more directors it would 
be a contravention of Sec. 263(1) and so such resolution is non est in the eye 
of law (u). But insolvent, a person of unsound mind, a person convicted of 
moral turpitude and defaulter in paying call money of shares are not qualified 
to be appointed director and no person shall hold office as director in more 
-than 20 Companies at one time. Directors may be removed by the om 
by an ordinary resolution but special notice about it must be giv 
vacancy created by such removal shall also be made by a similar resolution 
‘subject to service of special notice of the intended ap pointment. »i 

The Board of Directors shall exercise all such powers and do all such acts 
_and things as the Company will authorise but it cannot do so in respect 
of matters the pimes to exercise whic onip ba eaciey or done by thè 
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Company in general meeting (vy) A contract which is not permitted to be 
made according to the memorandum of association is void thereto and, as 
such jit cannot be validated at any time (w). The Board, however, shall haye 
powers to make calls on share-holders for money unpaid, to issue debentures, 
to,otherwise borrow money, to invest the funds of the Commpany and: to 
make loans only after passing resolutions at the meetings of the Board but 
sull the Company can impose restrictions on those powers of the Board. 
Besides this, Sec. 293 imposes statutory restrictions on the powers of the 
Board in matters of sale, lease, inyestment'and borrowings and contributions 
to charitable and other funds not directly relating to the business of the 
Company or the welfare of its employees. As pointed out earlier, when the 
Daily Newspaper id., was being sold, in England, to another newspaper 
group the company decided to: make payment of compenstion to ats 
employees and pensioners obviously to ‘to behave generously’ to them but 
such payment was held to be not bona fide (x) Again payment -of pension 
to the widow of a director was for benefiting the widow only so it was held 
again to be not bona fide as it was not incidental to the Company's busi- 
ness (V) but contribution to scientific institution by a chemical firm, was 
considered reasonable as that would increase the number of trained che- 
mists (z). Contribution by a life insurance business to trusts for charitable 
purposes was held: witra vires and refund of the donation was ordered by the 
Supreme Court (a). ` Political contribuions are, however, allowed under the 
English Statute om Company law. But Sec. 293A of the Companies Act, 
1956 makes statutory prohibition against such contribution. It specifically 
lays down that no Company or its Board of Directors shall contribute-any 
amount Or amounts (a) to any political party, or (b) for any political purpose 
to any individual or body and contravention of this prohibition will make 
the Company. or the officers concerned liable to punishment with fine and 
_imprisionment in addition to fine. This Section 293-A was inserted in the 
Companies Act by amendment in 1969... Earlier to this amendment it yas 
judicially held that if the memorandum of association did not make provision 
for power to contribute to a political party such contribution would be tra 
-Xires and once it was: found to be-ultra yires it cannot be ratified ther: 
vexen.if, all, the share-holders. agreed nor any subsequent pan 
“memorandum even by sanction. of the Court will v validate such con 
_ by, the doctrine of relation back D This is based upon the prin 
srapsactiqns, which, are,absolutely illegal or ultra vires. pi T 
Since „after. this prohibition, introduced in the Statute. a campany. 
“make anyi rontributinn waey poliieal Party or ay pal orn 
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if there is provision for making such payments in the articles of association òf 
any Company inasmuch as such provision will be ultra vires the Companies 
Act which has the over-riding effect by virtue of Section 9 of the Statute itself. 
But it was held in a Calcutta case that though such contribution is prohibited, 
contribution to advertisements, or publishing advertisements on payment, 
in the Souvenier of a political party is not prohibited. This view is based 
upon the theory that contribution as contemplated in the Statute is payment 
without consideration but by contribution to advertisements some benefit 
is derived by the Company (c). Thereis, however, an embargo upon advanc- 
ing loans or providing guarantee or security in connection with loans 
made by any other person to, or to any other person by (a) any director of 
the lending Company or a company which is its holding Company or any 
partner or relative of any such director (b) any firm in which any such direc- 
tor or relative is a partner; (c) any private Company of which any such director 
is a director or member; (d) any body corparate where such director holds 
or controls 25% of the voting power or (e) any such body corporate which 
acts in accordance with directions or instructions of such directors or Board 
of directors, unless previous approval of the Central Government is obtained 
in that behalf. Such approval of the Central Government would not, how- 
however, be required in case of loans, guarantee or security, by a private 
Company, a banking Company by a holding Company to its subsidiary 
Company (d). A director shall not hold any office or place of profit under 
the Company except with the consent of the Company accorded by a special 
resolution but in no case a director shall make assignment of his office. Any 
such assignment shall be void. This is the statutory provision and what 
is ‘void cannot be validated subsequently even by a special reolution. 


Chapter III of Part VI of the Act relates to Managing Agents. The 
Act of 1956 liquidates the managing agency system. Sec. 324-A inserted by 
amendment of the Act in 1969 clearly lays down that 

Managing Agents. notwithstanding anything contained in any other 
~ provisions of this Act or in the memorandum or 

articles of association or in any contract to the contrary, where a 
company has on the 3rd day of April, 1970, a managing agent or Secretaries 
“and treasurers, the term of office of such managing agent or, as the case may 
be, the Secretaries and treasurers shall expire, if it does not expire earlier, 
on that date. No company shall apppoint or re-appoint any managing 
agent or secretaries and treasurers on or after the 3rd day of April, 1970. 
And Set. 367 of the Act provides that where the office of a managing agent 
“ceases or is terminated, the managing agent and the Company shall be entitled 
to enforce any claims or demand which each may have against the other, in 
respect of anything done or omitted to be done by either of them before the 
cessation or termination of the managing agency; and the rights and liabilities, 
in relation to the Company, of the managing agent in any other capacity, 


(c) Graphite India Li. v+ Dalpat Rai, 1978-48 Comp. Cas, 683. x = 
ṣo] (d) For details, see Sec- 295. i 3 5 a5. i 
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shall not be affected. But Sec. 383-A, inserted by the amending Act, 41 of 
1974 makes provision to the effect that every Company having a paid up share 
capital of Rs. 25,00,000/-or more shall have a whole-time Secretary and where 
the Board of Directors of any such company comprises only two directors 
neither of them shall be the Secretary of the Company. The English Com- 
panies Act (e) makes it compulsory for any company to haye a Secretary. 
The complexities of modern business and the various laws which the manage- 
ment of a company are required to comply with, make reliance upon qualified 
Secretaries a common feature of medium-sized and 
big-sized companies. But as the Objects and Reasons 
of the 1974 amendment indicate, a compulsory provision like that in the U. 
K. Statute will involve a disproportionately heavy burden on the small-sized 
companies and so the minimum paid up share capital of Rs. 25,00,000/- is 
considered proper for being qualified for having a Secretary. A firm ora 
body corporate may be appointed by a Company as its Secretaries and 
Treasurers but they have no right to appoint a director of the Company. 
The Secretaries or Treasurers cannot also sell any goods or articles manu- 
factured or produced by the Company orto purchase, acquire machinery, 
stores, goods or materials for the purposes of the Company unless authorised 
by the Board of Directors. In order to make provision for the regulation 
and development of the profession of Company Secretaries our Parliament 
has recently passed the Company Secretaries Act, 1980. and it received the 
assent of the President on 10th. December, 1980. 


Sections 388-B and 388-C make provision for removal of nannaa 
personnel from office by Central Government‘on the recommendation of 
the High Court. In order to avail of this provision the Central Government 
has to state a case in the form of application before the High Court making 
the offending party a respondent in the cause and the High Court will hold 
the inquiry and record its decision as to whether or not such respondent isa 
fit and proper person to hold the office of director or any other office connect- 
ed with the conduct and management of the Company) The High Court 
may also pass an interim order restraining the respondent from discharging © 
any of the duties of his office. Upon a final decision passed by the High 
Court the Central government, after: giving a reasonable opportunity of 
~ showing cause, issue order a firm or body corporate from the 
Office of managing agents or Secretaries or Treasurers in pursuance of the 
decision of the High Court. This second show cause, after the findings and 
^ decision of the High Court appears superfluous inasmuch as the High Court © 
“wil not record its finding wihout hearing the respondent. OTIR aa 
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Act are in per? moreria with the provisions of the Companies Act, 1948 of 
the U. K. there is no provision analogous to Sec. 392 im the U. K. Act. Sec. 391 
of the 1956 Act provide that where a compromise or arrangement is proposed 
fa) between a Company and its creditors or any class of them, or (b) between 
a Company and its members or any class of them, the Court (generally the 
High Court according to Sec. 10 of the Act) may on application of the 
Company or any creditor or a member or of the liquidator (where the 
Company is being wound up) order a meeting of the creditors or members 
and where the majority representing 3/4th in value of the creditors or members 
agree to the compromise or arrangement, the Court may accord sanction to 
the same which will then be binding upon all creditors or members. In 
according sanction the Court must be satisfied, on affidavit or otherwise, as 
to the financial position of the Company and consider the auditor's report on 
the accounts of the Company. The Court will generally sanction the scheme 
W it is a fair (/). The order of the Court shall be filed with the Registrar 
otherwise it will be ineffeetive. Section 391 envisages a compromise or 
arrangement being proposed for consideration by members and/or creditors 
of a Company liable to be wound up under the Companies Act, 1956. Com- 
promise or arrangement has to be between creditors and/or members of the 
Company and the Company, as the case may be. It is always open to the 
Company to offer a compromise to any of its creditors or enter into arrange 
ment with each of the members. The Scheme when sanctioned by the Court 
does not merely operate aS an agreement between the parties but has the 
Statutory force and is binding on the Company as well as the dissenting credi- 
tors or members, dispensing with individual agreement with each of them(g).- 
The purpose underlying Sec. 392 is to provide for effective working of the 
compromise or arrangement once it is sanctioned and over which the Court 
must exercise Continuous)supervision. Such supervision is necessary because 
over the period there may arise obstacles, difficulties and impediments and 
the Statute invests the High Court with powers to give appropriate directions 
for removal of those obstacles, difficulties and impediments and the Court 
can modify the provisions of the Scheme to the extent necessary for the smooth 
working of the compromise or,arrangement. To effectuate this purpose the 
» power of the widest amplitude has been conferred on the High Court, the 
-Only limitation being that all such directions and modifications in the Scheme 
-must be for, the proper working of ‘the compromise and/or arrangement. 
— Otherwise, the power is absolute and the Court can sue moto intervene 
and it is immaterial as to, who drew. the attention of the Court to a situation 
which necessitated. the Court’s intervention. . The Court may, undoubtedly, 
_ decline to act at the instance of a busybody but if the action proposed to be 
“taken is justified, valid, legal or called for, the capacity or credentials of the — 
panon who brought the situation. aisd Court's intervention inha 
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relevant nor would it invalidate the resultant action only! on that 
ground (A). 

By the order sanctioning the compromise or arrangement or even by a 
subsequent order the Court may make provision for 
transfer of the whole or part of a Company or 
body corporate or undertaking and its properties or 
liabilities to a transferee Company: allot or apportion shares, debentures 
and policies. It may also order continuation by or against the Company of 
legal proceeding pending by or against the transferor Company; dissolution, 
without winding up of any transferor Company: provision for any person 
to dissent from such arrangement or compromise and make such incidental, 
consequential and supplemental provisions as are necessary to secure that 
the reconstructions or amalgamation shall be fully and effectively carried out. 
The Scheme for amalgamation shall not be sanctioned by the Court without 
considering a report from the Company Law Board or the Registrar that the 
affairs of the Company have not been conducted in any manner prejudicial 
to the interest of its member or the public mterest. By the Court's order the 
transferee Company may acquire the share of the dissenting shareholders 
on the same terms as those applicable to consenting share-holders. The 
Central Government has also been invested with statutory power under Sec. 
396 of the Act to amalgamate two or more Companies by its own order if 
it is satisfied that it is essential in the national interest that such amalgama- 
tion should be made... In certain circumstances compensation shall be given 
to a member or creditor who might suffer loss due to the amalgamation 
and the assessment of the compensation will be made by such authority as 
may be prescribed. It would be paid by the Company resulting from the 
amalgamation. riz 

The terms Reconstruction and Amalgamation have not been defined. 
“Re-construction îs generally ‘interpreted as the transfer of assets and under- 
taking of a Company to a new Company formed specifically for the purpose 
of the acquisition because the existing objects and powers of the transferor 
company are no longer sufficient to meet new conditions. Amalgamation, 
on the other hand, arises when’ two or more companies join together to form 
a new company or where one company takes over the control of two or more 
companies by acquiring their’ shares” (gj) The Court generally approves 


Reconstructions & 
Amalgamations. 


‘a’ scheme which ‘it considers fair to ‘the share-holders as @ whole (A) but 
it would withhold its consent when the Scheme is found to have the effect 


‘of the majority share-holders expropriating the shares of a minority (7). « 
Tf the Court or the Central Government’ sanctions the Schemé for re- 

construction or amalgamation for whatever reasons including that of public 

interest nothing in the memorandum of articles ticl of association of the Company 
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will stand in the way. Sec. 376 of the Act provides that any condition in the 
memorandum or articles prohibiting reconstructions or amalgamations shall 
be void with effect from the commencement of the Act... -But copies of every 
order made by the Central Government under. Sec. 396 shall, as soon as may 
be after it has been made, be laid before both Houses of Parliament. On 
the question as to whether this provision of laying before the Parliament 
is directory or mandatory reference may be made to the discussion at pages 
26 to 33 under Chapter 2. 

Elaborate and effective provisions have been made in Chapter VI of 
this Part of the Companies: Act, 1956 for, prevention. and removal of 
oppression and mismanagement in the affairs of a Company. Sec. 397 
confers right upon the members of a Company to apply to the Court for 
relief under Sec. 402 of the Act or for other appropriate reliefs if the affairs 
of the Company are found to be so conducted as to cause oppression to any 
member or members of the Company. The applicant 
must however comply with ~ the requirements 
provided in Sec. 399) before making such application. 
Even the Central Government, if it considers just and equitable in the cir- 
cumstances of the case, may authorise any member to apply to the Court 
under Sec. 397 or 398 for the purpose. It does not define ‘oppression’ and 
it is left to the Court to decide it on the facts of each case if there is oppres- 
sion. The conduct complained of must be a continuous conduct of the 
majority share-holders perpetrated in a manner oppressive to a part of the 
members. It must be conduct which is harsh, burdensome and wrongful 
and lacking in probity and fair dealing to a member in respect of the pro- 
prietory rights of a share-holder(j). A continued interference by the majority 
shareholders disregarding the wishes of other share-holders (kK) or as Lord 
Denning put it ‘the affairs of a Company cam be conducted oppressively by 
the directors doing nothing to defend its interest when they ought to do 
something (/). But unwise, inefficient or careless. performance of duties by 

managing directors will not be considered to be oppressive conduct (mm). 
When, however, a majority of share-holders make a petition for relief com- 
plaining wrongful and ultra vires acts of minority and it is found that the 
Company’s interest is seriously prejudiced, the Court is competent to make 
appropriate orders at the instance of the majority (n). Conversely, when 
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the right of a share-holder to appoint a Director is infringed he alone can 
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minority can bring action, to restrain a Company from doing illegal acts, 
or acts which are u/fra vires orto’ prevent it from persisung in oppressive. 
conduct. Sec 403 enable the Court to make interim orders for regulating; 
the conduct of the Company's affairs upon such terms and conditions as, 
appear to it to be just and quitable: The Court may evem direct alteration) 
in the memorandum or articles of a Company to prevent oppression and, 
mismanagement and the Company shall not alter the same making it in- 
consistent with the orders of the Court and without leave of the Court and) 
the alterations ordered by the Court shall have the same effect as if made by 
the Company itself: 


Besides these powers of the Court, the Central Government has the 
statutory powers under Secs. 408 and 409 of the Act to appoint a number of 
directors, even suo moto, to effectively safeguard the interests of a Company 
and in order to prevent the affairs of a company being conducted either ina 
manner which is oppressive to any member of the Company or in a mannér 
which is prejudicial to the interests of the company, or to public interest. 
Such persons may be appointed as directors or additional directors and the 
Central Government would be competent to issue such directions to the. 
company as it may consider necessary or appropriate in regard to its affairs; 
The Government nominated directors will report to the Central Government. 
from time to time with regard to the affairs of the Company. This provision. 
in the law, introduced by the 1974 amendment makes the appointment of: 
directors purposeful and. effective;and enables the. nominated directors, 
effectively discharge their responsibilities in, the light of the objectives for 
which their appointments are made... They'will keep,the Government inform-. 
ed about the affairs of the Compamy so that the Government may keep its, 
watchful eye upon the Company... The Central Government can also stop 
any change in the Board of Directors of the Company if it considers’ such 
change has the ——- of prejudicially affecting the- alanis wi ane 
Company (q). dt 


The winding up of-a” rrCeinpainy ‘may be éither () by the etal 
or (b) voluntary, or (c) subjeet to the supervision of the Court. The subject: 
of winding up is dealt with in Part VI of the Statute Windin undies 
making elaborate substantive and’ procedural details © + up. nJ ety 
relating to the matter. In all cases of winding up, every present wer jo 
member shal! be liable to contribute to the assets Amiko poia 
amount sufficient for the payment of its debts and liabilities as also of thë 

costs, charges and expenses of thé winding up. A contributory would include’ 

the holders arny narpie ae re i 
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up by the Court before which application for the winding up shall be filed 
subject to the provisions contained im Sec. 439) by a Company, by any credi 
tor or creditors, or by a contributory or by all or any one of the above three: 
categories or by the Registrar or even by the Central Government in a case 
fallime under Section 243. In the last mentioned case the Central Govern- 
ment mav not only make such an application but also cause one to be made 
by an authorised person and along “with the petition for winding up the 
Government may also apply under Sections 397 and 398 for reliefs against 
oppression and mismanagement. Where a company is being wound up 
voluntarily or subject to the supervision of the Court, the application may 
be presented by (a) any person authorised to do so under Section 439 or (b) 
by the Official Liquidator. > Where, before presentation of any petition for. 
winding up a Company passes a resolution for winding up, the time of 
passing the resolution shall be deemed to be the moment when the winding 
up commenced. 


Sec. 443 lays down the powers of the Court on hearing petition for 
winding up and when the Court allows the petition the Court shall forth- 
with cause intimation thereof to be sent to the Official Liquidator and the 
Registrar. Before the petition is taken up for hearing it must be advertised 
according to the Rules framed under the Act. But the Court has the jurisdic- 
tion to suspend publication of the advertisement. This power the Court 
has and any contrary view would make the Court an instrument of harass- 
ment and even of blackmail. This is so because once a petition for winding 
up is advertised the business of the Company is bound to suffer serious loss 
and injury (r). In England, on the same analogy, the Court may restrain 
presentation of a petition if it ts of the opmion that the proceedings are vexa- 
tious or it is an abuse öf the process of the Court (s).’ 
But when a winding up order is made or the Official 
Liquidator has been made a provisional liquidator no suit or legal procee-— 
dings shall be commenced or proceeded with against the Company except’ 
with the leave of the Court and upon such,terms.as the Court will impose, 
and the winding up order shall operate in favour of all: the creditors and. 
contributions of the Company. The Official Liquidator ultimately becomes 
the Liquidator of the Company upon the making of the winding up order, 
and to him shall be sumbitted a statement of the affairs of the Company with, 
details as mentioned in Sec, 454 by the directors and the Manager, Secretary 
or other Chief Officer of the Company. The Liquidator shall thoroughly; 
consider the statement and submit first,a preliminary report to the Court. 

The Central Government shall keep watch over the conduct of the liquidator: 
and if necessary move the Court fer replacing a particular liquidator. The 
Court may also appoint a Committee of inspection to act with the liquidator’ 
and such Committee shall compromise of not more than twelve members- 
aera out of the creditors and contributors of the Company: udir ort: 


Hearing of petition 
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Sec..478 makes provision for public examination of promoters, direetors, 
etc., by the Court if the report of the liquidater discloses that a fraud has been 
committed by such persons. This public examination is intended to collect 
evidence to decide as to whether there was any act or omission which resulted, 
in loss of the Company. It is not an accusation and so this provision for 
public examination does not offend Article 20(3) of the Constitutions (7) 
It is similar to the object contained in Sec. 45-G of the Banking Companies 
Act. 


Procedure for voluntary winding up is dealt with in Sections 484 to 520 
of the Act. Besides, after a Company has passed a resolution for voluntary 
winding up the Court may make an order that the voluntary winding up’ 
shall continue subject to supervision of the Court (u) anda petition for thé? 
continuance of a voluntary winding up subject to the supervision of the: 
Court shall, for the purpose of giving jurisdictiom toithe Court over suits“ 
and legal proceedings, be deemed to be a petition for winding up by, the 
Court fy). In such cases, the liquidator shall exercise all his powers without. 
the sanction or intervention of the Court but shall be deemed to be ms hee 
ting the winding up subject to the supervision of the Court. 


When the winding up, in any of the manner aforesaid is complete, thes 
Company shall stand dissolved. This aspect of dissolution is covered ‘by! 
Sections 481, 498, 509 and 527 of the Act. The effect of the ‘dissofution: is” 
that the share-holders or creditors of the dissolved _ if 
Company cannot maintain any action for recovery oD is NE P ” 
the assets of the Company. In our country the | 25TO 
winding up precedes the dissolution and there is no statutory provision for- 
vesting the properties of a dissolved Company in a trust nor does the law- 
recognise the share-holders or creditors as heirs of the dissolved "Company, 
Therefore whatever properties are left upon dissokhson they vest! in ‘the. 


Government (w). 2 or) en boa 


But if within two years of the Se at an dpi a is made By the’ 
liquidator or any person interested in the Co ompany | makes site lication” 
to the Court it may declare the dissolution as Void and it it shall be th ‘duty of" 
A applicant to file a Certified Copy of the order with the Reg istrar ‘who’ 

ll register the same (x). Certain duties are cast ‘ur n the 
cpfinititheite with the Company and publish notice i 
and if he ultimately finds that thé ai is not 










Registrar will strike the name o the de ct company oft the F | 
notify accordingly in the Official | Gazett = 0). modes zibad stems 
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Relevant to this topic would be the winding up of unregistered companies. 
A Company is an unregistered Company if it is not registered under the” 
Act of 1956 or under the previous Company law or isa railway company 
incorporated by af Act of Parliament of India or of the United Kingdom. 
An unregistered Company would therefore include" 
any partnership, association or company consisting of 
more than seven members at the time the petition’ 
for winding up is presented to the Court. But no unregistered Company: 
shall be wound up under this. Act voluntarily or subject to the supervision 
of the Court. Where a body corporate incorporated outside India which has 
been carrying on business in India, it may be wound up as an unregistered 
Company notwithstanding that the body corporate has been dissolved or 
otherwise ceased to exist as such under or by virtue of the laws of the country. 
under which it was incorporated. ; 


Uaregsstered 
Companies 


Companies incorporated outside India which, after the commencement 
of the Companies Act, 1956, have established a place of business within India 
and Companies incorporated outside India which have, 
before the commencement of this Act, established 
a place of business within India and continue to have an established place of 
business within India at the commencement of the Act of 1956, are called 
Foreign Companies. Until February 1, 1975 the provisions of the 1956 Act’ 
had no general application to foreign companies operating in India. They 
were merely required to file documents of incorporation in the Courts of 
origin and those specifying the agent of the Company stationed in India for 
service of notices etc. and to submit audited accounts to the Registrar, every’ 
year. Excepting these there was no other regulatory provision to check the 
operations and activities of the foreign companies in India. To remove these 
lacunae there was amendment of the Companies Act, 1956 in the year 1974 
and as the Statement of “Objects and Reasons’ of the 1974 Amendment indi- 
cates the regulatory provisions in the 1956, Act were extended to foreign 

ompanies and it was proposed that in respect of such companies in which 
more than 50 per cent of the share capital is held by Indian Citizens or bodies, 
corporate incorporated in India, such other provisions of the Act as may, 


Foreign Companies 


be notified by the Central Government will become applicable to, the extent 
ed in the notification. _ Accordingly Sections 592 to 602 of the Act, 
made applicable to the Foreign Companies, and Section 591(2) 

in 1974 lays down that where not Jess than 50 per cent of the s 

a foreign company is held by one or more citizens of India or one 

or more bodies corporate incorporated in India, whether singly or in the 

aggregate such company shall comply with such provisions of the Comp: mes 

Act, 1956 as may be proscribed »with»regard to the business carried on by it — 
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in India, as if it were a Company incorporated in India. Part XI 
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51 per cent of the paid up capital is held by the Central Government or by 
any State Government or Governments or partly by 
the Central Government and partly by one or more 
State Governments and includes a Company which is a subsidiary of a 
Government Company as thus defined (z). The auditor of a Government 
Company shail be appointed by the Central Government on the advice of 
the Comptroller and Auditor-General of India and the latter shall have 
power to direct the manner in which the Company’s accounts shall be audited. 
Where an auditor of two Government Companies held an office of profit 
he was, as such, disqualified for being chosen as a member of Parliament (a). 
A public corporation, though owned by the Government is not a depart- 
ment of the Government. It is a separate legal entity and its employees 
are not entitled to the protection of Article 311 of the Constitution (6) and 
those employees get the same deal as employees of other industrial establish- 
ments under the Industrial Disputes Act (c) and the Government Company, 
incorporated as it is under the Companies Act no public duty has been 
imposed upon it. As such no writ of mandamus lies against the Government 
Company (d). As already pointed out a public or Government Company 
is not a department of the Government and even though the President of 
India holds all its shares, the Company is neither an agent of the President 
or of the Central Government nor is it a servant of the State in spite of the 
fact that a minister appoints its directors. The Company performs com- 
mercial functions and not governmental functions (e). Similar would be the 
Position in respect of a Government undertaking. ‘Undertaking’ means the 
entire organisation, i.e., the entire business of the going concern (f). An 
illuminating discussion on some important aspects of the Company law will | 
appear from the recent Supreme Court judgment in the Needle nae 


case (2). 


Government companies 








15 


I close this series of lectures by a reference to a topic which has been 
exercising the minds of Judges and Jurists—the question as to whether a 
Company or as a matter of that a Corporation is a citizen or whether it is 
a State and the circumstances under which it is neither. In an earlier lecture 
we have seen what a citizen means. A group of citizens forming a Company 
or a Corporation does not make that corporate body a citizen. A company 
incorporated under the Companies Act is not created by the Companies Act 
either. It only comes into existence in accordance with the provisions of the 
Act. Such a Company is not a statutory body because it is not created by 
the Statute. A company thus coming into existence may not have any statu- 
tory or public duty imposed upon it. There is a well-marked distinction 
between a body which is created by the Statute and a body which after having 
come into existence is governed in accordance with the provisions of the 
Statutes. 

Companies or Corporations have nationality in accordance with the 
country of their incorporation for the purpose of international law but that 
a er will not make them citizens of that country for the 
=> ati Sr ie purpose of the municipal law or of the Constitution. 

A share-holder of the Sholapur Spinning and Weaving 
Company had made an application under Art. 32 of the Constitution before 
the Supreme Court for a declaration that the Act impugned in that case was 
void as also for the enforcement of his fundamental rights by a writ 
of mandamus against the Government and the directors of the company, 
restraining them from exercising any power under the Act. The application 
was opposed by the company and in dismissing the application Mukherjea J. 
observed: Ee 
The fundamental rights guaranteed by the Constitution are 
available not merely to individual citizens but to corporate bodia 
as well except where the language of the provision or the nature of the $ 
right compels the inference that they are applicable only to natural 
persons. An incorporated company, therefore, can come up to t 

Court for enforcement of its fundamental rights (a). 

The above observation was later considered to be an obiter as t 
-was not dealing with any application by the Company. Similarly. 
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that company for a declaration that the law which had been impugned in the 
previous case was ultra vires. That law was an Ordi- 
nance promulgated by the Governor-General of perma or pare 
India on January 9, 1950 and subsequently repealed 

and followed by an Act passed on 7th April 1950 by the Parliament almost in 
identical terms and known as the Sholapur Spinning and Weaving Company 
(Emergency Provisions) Act. The Supreme Court held that the enactment 
had authorised, in effect, the deprivation of property of the company within 
the meaning of Art. 31 of the Constitution, without compensation and had 
thus violated the fundamental rights of the company under Art. 31(2) of the 
Constitution (4). The two cases just noted were at the instance of share- 
holders and not by the company concerned. The Bengal Immunity Company 
of Calcutta, had, however, made an application under Art. 226 of the Con- 
stitution against the State of Bihar and preferred an appeal before the 
Supreme Court against the decision of the High Court for certain reliefs 
against the provisions of the Bihar Sales Tax Act. The Court granted relief 
to the company but left open the question as to whether the company as such 
could enforce any of the fundamental rights (c). 

All these cases were later considered by a Special Bench of the Supreme 
Court to which one of the questions referred was——whether the State 
Trading Corporation, a company registered under the Indian Companies 
Act. 1956, is a citizen within the meaning of Art. 19 of the Constitution and 
whether it can ask for the enforcement of fundamental 
rights granted to citizens under the said Article? State Trading 
That was in the matter of an application under : 

Art. 32 of the Constitution made by the company and one K. B. Lal, the 
then Additional Secretary in the Ministry of Commerce and Industry, 
Government of India, for quashing, by a writ of certiorari or any other 
appropriate writ, direction or order, certain proceedings relating to assess- ž 
ment of sales tax inStituted by or under the authority of the respondents the 
Commercial Tax Officer & Ors. (d). The majority judgment of the Court 
answered the question in the negative. It said that nations ease sferen a f 
to the jural relationship which may arise for consideration under ir joak. y 
law. Citizenship has reference to jural relationship under the ı E al a 
law. In other words, nationality determines the civil ons oa 
natural or artificial, patienter oe 
citizenship is intimately connected with civic rights a 
Benes oll clean are as ea o 
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further held that when the Constitution laid down the freedoms contained in 
Art. 19 as available to all citizens it deliberately kept out all non-citizens and 
in that context non-citizens would include aliens and artificial persons and 
so the company was not entitled to enforce any of the fundamental rights 
provided in the Constitution. In his dissenting and minority judgment Das 
Gupta J. had, however, expressed the opinion that the State Trading 
Corporation was entitled to the fundamental rights as a citizen of India. 
The learned judge sought to equate a domestic corporation to a natural 
person and that too through the fiction of ‘piercing or tearing the veil’ of a 
corporate body like acompany. That theory is adopted in the United States 
of America though the U. S.A. holds the view that Corporation is an artificial 
person and nota Citizen. Our Constitution differs from that of the U. S. A. 
and so in India the Courts did not agree to pierce the veil of a corporation 
composed of Indian citizens in order to enable it to enforce or seek relief on 
the basis of fundamental rights under Art. 19(e). To do otherwise would 
be to allow things to be done indirectly what could not be done directly. 
Share-holders as independent litigants could be given relief apart from the 
corporation. In the Bank Nationalisation case(f) the Supreme Court 
said: Jurisdiction of the Court to grant relief cannot be denied, when by 
= State action the rights of the individual shareholders 
e iit are impaired, if that action impairs the rights of the 
corporation as well. The test in determining whether 
the shareholders’ rights are impaired is not formal. It is essential and qualita- 
tive. If the State action impairs the rights of the shareholders as well as of 
the Company, the Court will not, concentrating merely upon the technical 
operation of the action, deny itself jurisdiction to grant relief.” Bennett 
Coleman’s case (g) went a step further and held that a company may join 
its shareholders where the latter seek to enforce fundamental rights and the 
Court will not turn down such application. In other words a Corporate 
body can challenge constitutionality of any law infringing fundamental 
rights through its shareholders. 

The position, therefore, is that though the expectations of the Judiciary 
that Parliament would come forward to amend Part II of the Constitution 
to widen the scope and meaning of the term ‘citizen’ and citizenship so that — 
nationality and citizenship could be made interchangeable terms failed to 3 








orae: eib century of the coming into effect of the Constitution 
did not consider itself hide-bound and incompetent to grant mE O eo 


_ corporate bodies where matters related to the infringement of fund 
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theory of piercing the veil of the Corporate body which continues to 
remain an artificial person and a non-citizen. Similarly, Clubs or Societies ~~ 
as such are not entitled to ask for writs they being not citizens (#). 

A company registered under the Companies Act is not a statutory body 

and so there cannot lie any writ petition against such a company. 
Under certain circumstances a suit may lie but not a writ for breach of 
statutory duty. There is no difference so far as writ proceedings are 
concerned between such a case and the case where the proposed respon- 

dent is a company registered under the Companies Act or a Society 
registered under the Co-operative Societies Act or the Societies Registration 

Act even if there is a breach of any statutory duty (f). Again company or 

a corporation incorporated under the provisions of the Indian Companies 

Act, 1956, may be a Private Limited Company or a Public Limited Company 

or a Government Company as defined in Sec. 617 of the Act. A Corporation 
brought into existence by a statute is generally referred to as a statutory 
Corporation. A Corporation or a Company—which are indeed interchange- 

able terms— is a juristic entity, and a legal person. It has a distinct juristic 
personality of its own. It can own property, enter into contracts and do all 

other things which an ordinary individual can. As we have already seen a 
Corporation is a distinct legal entity from its shareholders, who may be 
individuals or may themselves be legal persons. But io ii 

this does not mean that a Corporation cannot be or Agent of another. 

cannot become an instrument or agent of another. 

Just as an individual does not cease to be an individual by acting as an agent 

of another, so a Corporation does not lose its identity or distinct personality 

by being or acting as an instrumentality or agency of another; but in such 

a case, its function or activity is relatable to the master or the principal, as 

the case may be. Creation of such Corporations by the Government is the _ 
order of the day. They are being created either by a statute or incorporated = 
under the Companies Act. They are designed to promote efficiency by vo 
ridding them of the deadening grip of governmental rod sape nad by ae 
ing business principles and methodology in their working. es 
of activity, which were hitherto being carried on by the State a 
diverted to such Corporations. Todar, tee Serna 
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question, therefore, arises, how far these Corporations are answerable to 
the Constitution and in particular to the citizens’ rights enshrined in Part MI 
—Or as a matter of that, Part IV? In other words, are they mere private 
bodies, or do they partake of the character of the State? Are they authorities 
within the meaning of Art. 12 of the Constitution and if so, when do they 
become one? If they are not authorities within the meaning of Art. 12, 
then how are they answerable to, and subject to Part HI? Are they to be 
treated as instrumentalities and agencies of the State and their activity as 
State action? If so, again, what are the tests to determine and what is the 
meaning of State action? 
Now let us read Art. 12, which says: 


In this part, unless the context otherwise requires, the State includes 
the Government and Parliament of India, and the Government and 
Legislature of each of the States, and all local or other authorities 
within the territory of India or under the control of the Government 
of India. 

Art. 30 appearing in Part IV says that in that part, unless the context 
otherwise requires “‘the State” has the same meaning as in Part III. 


An Insurance Company doing general insurance business is not a State 
or such authority. Even when two or more companies registered under 
the Companies Act merge together, the amalgamated 
ae oe Company does not in way | i iginal te 
C pany doe n way lose its original corpora 
> character. The only legal result is that the amalga- 
mated Companies lose their identity, while the Company in which 
they are amalgamated retains its original character. The merger of a number 
of Companies under the Companies Act would not make the resultant 
Company to be either a State under Art. 12 of the Constitution or a Statutory 
Corporation created by the Statute itself (j ). 


It is necessary to recall that the Life Insurance business within the country 
was nationalised much earlier and in its wake came the Life Insurance Act 


cee of the year 1956. However, at that stage the general 

Nationalisation insurance business was allowed to continue in private 
eras anans. hands, though it is also manifest that the Life Insurance 4 
Corporation itself had also carried on a substantial general insurance business if 
as well. On a policy decision having been taken by the Government to E 
nationalise the general insurance business also, the General Insurance à 
Provisions) Ordinance, 1971 was enacted. This was later Pe 
followed by an Act of Parliament being the General Insurance (Emergency — | 
Provisions) Act, 1971, which was passed with the avowed object of protecting __ 
the interests of the policy holders, pending the nationalisation of the general _ 
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The background and the broad scheme of nationalisation emanating 
from the aforesaid three statutory provisions seems to be that the shares 
in the existing Insurance Companies carrying on the general insurance 
business were automatically transferred to and vested in the Central Govern- 
ment on the appointed day. The statement of objects and reasons of the 
1972 Act made it explicit that on the appointed day the shares in the existing 
insurance Companies Carrying on general insurance 
business would automatically stand transferred to 
and vested in the Central Government. The Act also 
provided for the framing of one or more schemes whereby the numerous 
Indian Insurance Companies would get merged in one or another so that 
ultimately there would be only four Indian Insurance Companies so cons- 
tituted as to promote competition between them in order to render effective 
service in the field of general insurance in all parts of India. It was expressly 
envisaged that a Government Company called the General Insurance Corpo- 
ration of India would be entrusted with the task of supervising, controlling 
and carrying on the business of general insurance. On the formation of this 
Corporation ali shares of Indian Insurance Companies, which had earlier 
been vested in the Central Government, would stand automatically trans- 
ferred to the Corporation and the remaining Indian Insurance Companies 
would become subsidiaries to the said Corporation. 


Effect of 
Nationalisation 


Any constitutional authority or statutory body vested with powers and 
carrying on business of public importance and which is fundamental to the 
life of the people could be considered as “State” within the meaning of Article 
12. Whenever there is a statutory body or authority, the constitution of 
which shows that it is the voice and hand of Govern- 
ment which is felt in a large measure and where the 
Corporation deals with business of public importance 
or vital to the life of the community, it will be safe to infer that such a Cor- 
poration would fall within the expression “other authority” under Article 12 ) 
_ of the Constitution (k). i ise 


A Managing Committee of a school is not an authority or agency i oe 
the Government and accordingly no application for a writ lies against it@) Fs 
but the Board of High School and Intermediate a . 
Examination cancelling the examination exercises Education Boards AB ne 
quasi-judicial functions and, therefore, principles of . a 2 ee 
natural justice, though to some minds burdensome, must is folle y 
Where, therefore, there was no inquiry by any bie: or z 
the University or by any authority whatsoever and no c 
the students whose examination was cancelled oma 
there was mass orPya Ss the Sp i 
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were not replied to by the University, the order cancelling the examination 
á is mitra vires and cannot be sustained (77). 

Though the expression “local authority’ is defined in the General Clauses 

Act, 1897, the other expressions namely ‘State’ and ‘other authorities’ have 

not been defined either in the Act of 1897 or in the Constitution itself. Itis 

left to the Judiciary to find out the content and meaning of expressions. In 
its voyage on the discovery of their meaning the Supreme Court settled 
first the status of the Judiciary itself and held that the Judiciary was included 
in the definition of State (o) but at the same time the Court cautioned that 
the words ‘other authorities should not be construed ejusdem generis (p). 
; Rather the dictionary meaning should be preferred 

ne A as Bhargava J. said, it is wide enough to include a 

powers. : 7i ; S A a 
public administrative agency or Corporation having 
quasi-governmental powers and authorised to administer a revenue-paying 
public enterprise and all bodies created by a statute on which powers are 
conferred to carry out Governmental or Quasi-Governmental functions. 
Shah J. in the same case, however, narrowed down the cast of the net to some 
extent and said the authorities, constitutional or statutory, invested with 
power by law not sharing the sovereign power i.e., power to make rules or 
regulations and to administer or enforce them to the detriment of citizens 
and others do not fall within the definition of the ‘State’ in Art. 12 of the 
Constitution(g). Asa matter of fact that was the first case before the Supreme 
Court on the subject and the gates started opening and the year was 1967, 
two decades after independence. 

The absence of this sovereign power in the Praga Tools Corporation 
led the Supreme Court to hold, in 1969, that it was not a governmental 
Corporation or an industry run by or under the authority of the Union 
Government though the latter was the largest shareholder. The deciding 

factor in this case was that the Corporation was a 
A cautious approach Company registered under the Companies Act, 1956 

and so was governed by the provisions of that Act 
and therefore a separate legal entity. The Corporation was therefore not an a 
“State” or ‘other authority’ within the meaning of Art. 12 of the Constitu- 
tion (r) and similar would be the position of an industry which carries o ‘s 
its business under its own Memorandum and Articles of Association (s). _ a . 
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Steel Ltd. were held to be not entitled to the protection of Art. 311 of the 
Constitution as it was a company registered under the Companies Act, 1956. 
In similar strain were the decisions of the Supreme Court in two more 
cases though the Corporate bodies there had framed Regulations, under the 
Statute, detailing the conditions of service of the persons employed by them 
with the result that termination of the services of some of their employees 
in violation of those Regulations were not declared void and reinstatement 
was refused (r). 

That was the position till 1971. In the decade that followed and till this 
day there has been a tremendous development in this branch of the law and 
a definite and a decisive step forward has been taken by the highest judiciary 
of the country. We start with the case of the Oil and Natural Gas Commis- 
sion in which the Supreme Court was also called upon to examine and find 
out the status of similar institutions like the Life Insurance Corporation and 
the Industrial Finance Corporation (w). What we find 
here is that the majority of the learned Judges includ- A big step forward. 
ing Ray C.J. applied the twin tests propounded in 1967 
in the Electricity Board’s case (x) and held that the above Commission was 
owned by the Government and it was a statutory body and not a company. 
So was the Life Insurance Corporation in which the life insurance business 
was vested after nationalisation. Similarly, the Industrial Finance 
Corporation was under the complete control and management of the Central 
Governments. All these institutions were managed by the Government and 
they could be dissolved by the Government alone. The Bench found that 
these corporate bodies satisfied the twin tests mentioned above and according- 
ly held that these came within the meaning of State under Art. 12 of the 
Constitution. Therefore the Rules and Regulations made by those bodies j 
under their respective statutes were as much binding upon them as upon their 
employees and the Corporations were obliged to observe the principles of 
natural justice in dealing with their employees. Definitely, a big step forward! 

But the Council of Scientific and Industrial Research which is a society 
registered under the Societies Registration Act and of which pan ae 
Minister is the ex-officio President and the governing ae is composed of _ AS 
officers of the Central Government who are appointed © af ae - $ a 
and terminated by the Central Government, was not ok aS aes 
considered by the Supreme Court as State under Art. 12. ee 
out of a complaint by an employee of the Council for ss — 
and 16 of the Constitution but he could get no — = 
come within the scope of Art 12 because it was sz 
statutory character and it serrata acai 
be called an agency or etn antes 
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did not lay down any principle or test for the purpose of determining when a 
Corporation could be said to be an authority, the only conclusion, apparently, 
being that the Council was not an agency of the Government and was, there- 
fore, not an authority within the meaning of Art. 12. 

We, however, find an important breakthrough in a later case (z) where 
the Supreme Court after referring to the earlier cases pointed out that the 
ratio of these decisions was that to be ‘other authorities’ the institutions 
concerned must be invested with Statutory power to issue binding directions 
to third parties, the disobedience of which would entail penal consequences OF 
they must have sovereign power to make rules and regulations having the 
force of law. If a statutory Corporation or body or authority is an agency OF 
instrumentality of the Government it would be an ‘authority’ and so a State. 

Where there is an element of public employment or service or support 
by statute or something in the nature of public office or status, the Court 
would correct illegal acts. In other words, writ could and should issue to 
such a body if illegality were established. And what is a public office? 
Ferries in his Extraordinary Legal Remedies says: 

“A public office is the right, authority and duty created and conferred 
by law, by which an individual is vested with some portion of the 
sovereign functions of the Government to be exercised by him for the 
benefit of the public, for the term and the tenure prescribed by law. 
It implies a delegation of a portion of the sovereign power. It is a trust 

conferred by public authority for a public purpose, 
embracing the ideas of tenure, duration, emolu- 
ments and duties. A public officer is thus to 
be distinguished from a mere employment or agency resting on contract, 
to which such powers and functions are not attached. The Common 
Law Rule is that in order for the writ to lie, the office must be of a 
public nature. The determining factor, the test, is whether the office 
involves a delegation of some of the solemn functions of Government, 
either executive, legislative or judicial, to be exercised by the holder for 
the public benefit. Unless his powers are of this nature he is nota 
public officer. As one authority puts it, the tests to be applied in deter- 
mining whether an information will lie, are the source of the 
office, which should be from the sovereign authority, the tenure which 


Public 
Office—meaning of. 


should be fixed and published; and the duties which should be of ee 


public nature.” 


To be precise we may refer to the principles culled out by Krishan -a 
Iyer, k a from the ont ko poten in Ramana’s case (Supra) for Stats, They aca wa 
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2. Existence of “deep and pervasive State control’ may afford an 
indication that the Corporation is a State agency or instrumentality. 

3. It may also be a relevant factor whether the Corporation enjoys 
monopoly status which is State-conferred or State-protected. 

4. If the functions of the Corporation are of public importance and 
closely related to governmental functions, it should be a relevant factor in 
classifying the corporation as an instrumentality or agency of Government. 

5. Specifically, if a department of Government is transferred to a 
Corporation, it would be a strong factor supportive of this inference of the 
Corporation being an instrumentality or agency of Government. So the 
Bharat Petroleum Corporation was held to be a ‘State’ within the enlarged 
meaning of Art. 12 and the Supreme Court wanted us to eschew such 
sophisticated considerations as the legal person must be a statutory Corpora- 
tion or must have power to make laws or must be created by and not under a 
Statute (a). 

A Full Bench of the Andhra Pradesh High Court (b) while adopting these 
tests very correctly added the following few principles by way of clarification, 
which really emerge from the above decisions and logically flow from them; 

(i)in applying the above tests, it is not very much relevant whether the 
Corporation is created by a stat&ite or is incorporated under a statute; e.g., 
Companies Act, Societies Registration Act, etc. The fact that a Corporation 
is a statutory Corporation may perhaps be a factor supporting the conclusion 
of the Corporation being an instrumentality or agency of the State; but, it 
does not follow that every statutory Corporation is ipso facto an instrument- 
ality or agency of the State. Similarly, every Government Company (see its 
definition in Section 617 of the Indian Companies Act) cannot be called an 
instrumentality or agency of the State. Again the above tests have to be 
applied; (ii) it is not necessary that all the tests pointed out above should be 
satisfied. It would be a question to be determined in a given case on an 
aggregate of the relevant circumstances. For instance, if a Corporation is 
created and the functions of an existing department of the Government are 
transferred to it, it would no doubt be a strong factor supporting the con- 
clusion of the Corporation being an instrumentality or agency of the Govern- 
ment; but what difference would it make if instead of doing that, the 
State creates a Corporation by contributing its total share-capital, by retaining 
total control over it, and by calling upon such Corporation to undertake a . 
fresh activity of a public nature and for the benefit a 
of the public? (iii) If a Corporation is vested by law Pe i oe relevant _ Pe. 
with power to give directions, the disobedience of à 
which is punishable as a criminal offence or is invested with the power k E. 
make Rules and Regulations and to administer or enforce them to the det- 
riment of the citizens and others, they would by themselves be ` “author PKI 
within the territory of India” within the meaning of Art. 12. In uch cases, 
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the further test whether they are instrumentalities or agencies of the Central 
or State Government is unnecessary. They may be or may not be. This test 
becomes relevant in case of Corporation—statutory or otherwise—which are 
not clothed with the powers aforesaid, and which therefore can be brought 
within the purview of definition only by treating them as instrumentalities 
Or agencies of the Central or State Government, as the case may be. If 
after applying the afore-mentioned tests, the Court comes to the conclusion 
that they are instrumentalities or agencies of the Central or State Government, 
as the case may be, then their activity shall be deemed to be, and can be term- 
ed as “State action™ and must conform to and answer the rights and injune- 
tions enshrined in Part II of the Constitution and that, by treating a Cor- 
poration an instrumentality or agency of a Government, the Corpora- 
tion does not cease to be a distinct legal entity, nor do its employees become 
the employees of that particular Government. (iv) A writ, order or direction 
can issue under Art. 226 to such Corporations, both for enforcement of 
fundamental rights and also for enforcement of a statutory right. 


The test therefore is whether it is an instrumentality or agency of the 
Government and not as to how it is created. The inquiry has to be not as to 
how the juristic person is born but why it has been brought into existence. A 
juristic entity may be an authority and thefefore a State within the meaning 
of Art. 12 yet it may not be elevated to the position of 
a State for the purpose of Arts. 309, 310 and 3il 

which find place in part XIV of the Constitution. If a Society is an autho- 

rity and therefore ‘State’ within the meaning of Art. 12 it must follow 
that it is subject to the constitutional obligation under Art. 14 of the Constitu- 
tion (c). So the Calcutta High Court held that writ lies against the National 
Textile Corporation which was incorporated and registered under the 
Companies Act, 1956 (d) and the Andhra Pradesh High Court in the Full 
Bench decision held that the Irrigation Development Corporation and the 3 
Leather Industries Development Corporation of that State were the instru- O 
mentalities or agencies of the State and therefore fell within the definition of 
State in Art. 12 of the Constitution though incorporated under the Companies 
Act, 1956 (e). The Supreme Court very recently struck down that part of 
the regulation of Air India governing the retirement age of air-hostesses a 
holding that it gave uncontrolied, unguided and absolute discretion to the — 
to extend or not to extend the period of retirement after — 
tis they attained the age of 35. The regulation was directed to be suitably amen- 
à yA d in onformiy with the provisions of Art 14 of the Constituti > ong (FR Mare 
| We conclude this discussion by quoting what Iyer J. saic 
a TT e >: TIA R k 
bse Sears ay aiee Ser 


True Test. 













COMPANIES—CITIZEN OR STATE 333 


It is well known that “Corporations have neither bodies to be kicked nor 
souls to be damned” and Government Corporations are mammoth organisa- 
tions. If Part III of the Constitution is halted at the gates of Corporations 
Justice Louis D. Brandeis’s observation will be proved true: 


The main objection to the very large Corporation 
is that it makes possible—and in many cases makes 
inevitable—the exercise of industrial absolutism. 


Constitutional : 
conscience necessary. 


It is dangerous to exonerate Corporations from the need to have constitu- 
tional conscience; and so, that interpretation, language permitting, which 
makes governmental agencies, whatever their mein, amenable to constitu- 
tional limitations must be adopted by the Court as against the alternative 
of Rgpmitting them to flourish as an imperium in imperio. 
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